
BAHR LAW OFFICES, P.C. 
1035 ½ Monroe Street 

Eugene, OR  97402 
(541) 556-6439 

 
March 9, 2012 
 
Internal Revenue Service 
Disclosure Scanning Operation 
Stop 93A 
Post Office Box 621506 
Atlanta GA 30362-3006 

Via U.S. Postal Service, Certified Mail, Return Receipt Requested 

RE: Freedom of Information Act Request seeking written determinations, and background file 
documents, regarding tax credits awarded in May, 2010 under 26 USC § 45Q; 26 USC §§ 
48A-C. 

Dear Disclosure Officer: 

 On behalf of the Sierra Club, I write to request that the Internal Revenue Service (“IRS”) 
provide copies of the records described below pursuant to the Freedom of Information Act, 5 
U.S.C. § 552 (“FOIA”), and the regulations of the Internal Revenue Service set forth at 26 
C.F.R. § 601.702. 

The Sierra Club is the nation’s oldest grassroots organization. It has more than 1,400,000 
members and supporters nationwide and is dedicated to the protection and preservation of the 
natural and human environment. Sierra Club has created a Climate Recovery Agenda — a set of 
initiatives that will help cut carbon emissions 80 percent by 2050, reduce our dependence on for-
eign oil, create a clean-energy economy, and protect our natural heritage, communities, and 
country from the consequences of global warming. A central part of this initiative is to promote 
the use of clean energy sources by encouraging individuals and businesses nationwide to de-
velop, invest in, and use clean energy sources. This FOIA request is part of this initiative. 

 By this letter, the Sierra Club seeks records concerning the IRS’s role of providing finan-
cial assistance in the form of tax credits pursuant to:  

1. 26 USC § 45Q (“Credit for carbon dioxide sequestration”); 

2. 26 USC § 48A (“Qualifying advanced coal project credit”);  

3. 26 USC § 48B (“Qualifying gasification project credit”) and; 

4. 26 USC § 48C (“Qualifying advanced energy project credit”).  

This request is limited to written determinations, and any associated background file documents, 
that were issued in May of 2010 for facilities located in, or proposed to be located in, Illinois, 
Indiana, Maryland, or Wisconsin. Based on the provisions of the tax code, these records are pre-
sumptively available for pubic review. 26 U.S.C. § 6110(a) (“Except as otherwise provided in 
this section, the text of any written determination and any background file document relating to 
such written determination shall be open to public inspection.”). 
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 Coal plants are one the nation’s largest source of emissions of carbon dioxide, the pri-
mary greenhouse gas that contributes to global warming. “The harms associated with climate 
change are serious and well recognized.” Massachusetts v. Environmental Protection Agency, 
127 S. Ct. 1438, 1455 (2007). In addition, there are approximately 88 proposed or progressing 
coal plants in the U.S. which, if allowed to move forward, could result in the release of more 
than 330 million tons of carbon dioxide into the air each year. Coal plants also spew massive 
quantities of mercury, nitrogen oxides, sulfur dioxide and other harmful pollutants into the air. 
The role of the IRS in providing financial assistance to or otherwise participating in or facilitat-
ing the construction, modification or innovation of any new coal plant is unquestionably a sub-
ject of significant public interest.  

 We are submitting this request to obtain documents that will allow for a better under-
standing of the role of the IRS and its energy tax credits program. 

Exempt Records   

 Should you decide to invoke a FOIA exemption with regard to any of the requested re-
cords, please include in your full or partial denial letter sufficient information for the Sierra Club 
to appeal the denial. To comply with legal requirements, the following information must be in-
cluded: 

1. Basic factual material about each withheld item, including the originator, date, length, 
general subject matter, and location of each item; and 
 

2. Explanations and justifications for denial, including the identification of the category 
within the governing statutory provision under which the document (or portion thereof) 
was withheld and a full explanation of how each exemption fits the withheld material. 

 
If you determine that portions of a record requested are exempt from disclosure, please 

redact the exempt portions and provide the remainder of the record to the Sierra Club as required 
by 5 U.S.C. § 552(b). 

Finally, even if you ultimately conclude that the requested records are exempt from man-
datory disclosure under FOIA, we request that you disclose them nevertheless, pursuant to the 
Agency’s powers of discretionary release under the FOIA. Such disclosure would serve the pub-
lic interest of educating citizens regarding the operations and activities of the Agency regarding 
the tax credit programs that are the subject of this request. This issue was directly addressed in 
the Guidance provided by the Department of Justice’s Office of Information Policy (“OIP”): 
President Obama’s FOIA Memorandum and Attorney General Holder’s FOIA Guidelines Creat-
ing a “New Era of Open Government” (available for download at http://www.usdoj.gov/oip/-
foiapost/2009foiapost8.htm (last visited March 9, 2012). The OIP noted the initiatives embodied 
both by the Presidential and Attorney General’s mandates and instructed that: 

The key frame of reference for this new mind set is the purpose behind the FOIA. 
The statute is designed to open agency activity to the light of day. As the Supreme 
Court has declared: “FOIA is often explained as a means for citizens to know 
what ‘their Government is up to.’“ NARA v. Favish, 541 U.S. 157, 171 (2004) 
(quoting U.S. Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 
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U.S. 749, 773 (1989). The Court elaborated that “[t]his phrase should not be dis-
missed as a convenient formalism.” Id. at 171-72. Rather, “[i]t defines a structural 
necessity in a real democracy.” Id. at 172. The President’s FOIA Memoranda di-
rectly links transparency with accountability which, in turn, is a requirement of a 
democracy. The President recognized the FOIA as “the most prominent expres-
sion of a profound national commitment to ensuring open Government.” Agency 
personnel, therefore, should keep the purpose of the FOIA -- ensuring an open 
Government -- foremost in their mind. 

Second, agencies should be mindful not to review records with the sole purpose of 
determining what can be protected under what exemption. Instead, records should 
be reviewed in light of the presumption of openness with a view toward determin-
ing what can be disclosed, rather than what can be withheld. For every request, 
for every record reviewed, agencies should be asking “Can this be released?” 
rather that asking “How can this be withheld?” 

Third, in keeping with the Attorney General’s directive, agencies “should not 
withhold information simply because [they] may do so legally.” Information 
should not automatically be withheld just because an exemption technically or le-
gally might apply. Indeed, if agency personnel find themselves struggling to fit 
something into an exemption, they should be aware of the President's directive 
that “[i]n the face of doubt, openness prevails.” 

For the reasons set forth above, we anticipate that the IRS will release the requested tax 
credit written determinations, and any associated background file documents, that were issued in 
May of 2010 for facilities located in, or proposed to be located in, Illinois, Indiana, Maryland, or 
Wisconsin. 

Fee Waiver Request 

 I respectfully request that you waive all fees in connection with this request as provided 
by 5 U.S.C. § 552(a)(4)(A)(iii) and 26 C.F.R. § 601.702(f)(2). The Sierra Club has spent years 
promoting the public interest through the development of policies that provide enhanced envi-
ronmental protection, and has routinely received fee waivers under FOIA.  

The Sierra Club is a national, non-profit, environmental organization with no commercial 
interest in obtaining the requested information. Instead, our organization intends to use the re-
quested information to inform the public, so the public can meaningfully participate in the devel-
opment of clean energy resources.  

 As explained more fully below, the above referenced FOIA request satisfies the factors 
listed in the IRS’s governing regulations for waiving or reducing fees as well as the requirements 
of fee waiver under the FOIA statute – that “disclosure of the information is in the public interest 
because it is likely to contribute significantly to public understanding of the operations or activi-
ties of the government and is not primarily in the commercial interest of the requester.” 5 U.S.C. 
§ 552(a)(4)(iii), see also 26 C.F.R. § 601.702(f)(2)(i). 
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1. The subject matter of the requested records must specifically concern identifiable “opera-
tions and activities” of the government. 

  
The requested records relate to IRS determinations regarding its participation in the tax 

credit programs that are the subject of this request. These determinations and the policies and 
procedures on which they are based, define which energy projects the federal government will 
help to move forward. These determinations are unquestionably “identifiable operations or ac-
tivities of the government.”  

The Department of Justice Freedom of Information Act Guide expressly concedes that 
“in most cases records possessed by federal agency will meet this threshold” of identifiable op-
erations or activities of the government. There can be no question that this is such a case. 

2. The disclosure of the requested documents must have an informative value and be “likely 
to contribute to an understanding of Federal government operations or activities.” 

The Freedom of Information Act Guide makes it clear that, in the Department of Justice’s 
view, the “likely to contribute” determination hinges in substantial part on whether the requested 
documents provide information that is not already in the public domain. The requested records 
are “likely to contribute” to an understanding of IRS’s decisions because they are not otherwise 
in the public domain and are not accessible other than through a FOIA request. As the debate 
over how to combat the adverse effects of global warming moves forward, it is important for in-
formation relating to government operations or activities involving new coal plants to be made 
available to the public. This information will facilitate meaningful public participation in the de-
cision making process, therefore fulfilling the requirement that the documents requested be 
“meaningfully informative” and “likely to contribute” to an understanding of the IRS’s decision 
making process with regard to energy projects. 

3. The disclosure must contribute to the understanding of the public at large, as opposed to 
the individual understanding of the requester or a narrow segment of interested persons. 
Under this factor, the identity and qualifications of the requester—i.e., expertise in the 
subject area of the request and ability and intention to disseminate the information to the 
public—is examined. 

The Sierra Club and its members have a long-standing interest and expertise in the devel-
opment and use of energy resources and these issues remain at the forefront of the Club’s con-
servation efforts. One of the Sierra Club’s priority national conservation campaigns is the cam-
paign to promote clean energy solutions, and in particular to tackle the pressing problems of 
global warming, air pollution, and our national dependence on dirty, non-renewable energy 
sources such as oil and coal and to promote the use of clean energy sources. This campaign or-
ganizes persons nationwide to work on smart energy issues and educates the public on these is-
sues. A current focal point of the campaign is to ensure that clean, renewable energy sources are 
developed throughout the nation. Therefore, it is understandable that the Sierra Club has taken an 
interest in the tax credit programs that are the subject of this request, which facilitate the produc-
tion of energy through the exploitation of coal, the dirtiest of the fuels available.  

 Sierra Club disseminates the information it receives through FOIA regarding these gov-
ernment operations and activities through a variety of ways, including but not limited to, analysis 
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and distribution to the media, distribution through publication and mailing, posting on the Club’s 
website, emailing and list serve distribution to our members. Each month, the Sierra Club web-
site receives approximately 900,000 visits. Sierra Magazine, published bimonthly by the Sierra 
Club, reaches more than a million people across North America. Sierra Club Insider, our e-
newsletter, is sent to over one million people twice a month. In addition, Sierra Club dissemi-
nates information obtained through FOIA through comments to administrative agencies, and 
where necessary, through the judicial system. The Sierra Club has published, posted, and dis-
seminated numerous articles on energy sources and alternatives.  

 Sierra Club unquestionably has the “specialized knowledge” and “ability and intention” 
to disseminate the information requested in the broad manner outlined above, and to do so in a 
manner that contributes to the understanding of the “public-at-large.” 

4. The disclosure must contribute “significantly” to public understanding of government 
operations or activities. The public’s understanding must be likely to be enhanced by the 
disclosure to a significant extent. 

There is currently little or no information publicly available regarding IRS’s provision of 
financial assistance via the tax credit programs that are the subject of this request. Absent disclo-
sure of the records requested, the public’s understanding will be shaped only by what is disclosed 
by the private interests involved. The records requested will contribute to the public understand-
ing of the government’s role, or their “operations and activities” associated with coal plants.  

The disclosure of the requested records is also essential to public understanding of the 
impacts the tax credit programs that are the subject of this request will have on the environment, 
including its contribution to global warming and impacts to air quality. After disclosure of these 
records, the public’s understanding of the tax credit programs that are the subject of this request 
will be significantly enhanced. The requirement that disclosure must contribute “significantly” to 
the public understanding is therefore met. 

5. Whether the requester has a commercial interest that would be furthered by the requested 
disclosure. 

 
The Sierra Club has no commercial interest in the requested records and is not a “com-

mercial use requester” under 26 C.F.R. 601.702(f)(3)(i)(A). Nor does the Club have any inten-
tion to use these records in any manner that “furthers a commercial, trade, or profit interest” as 
those terms are commonly understood. Sierra Club is a tax-exempt organization under section 
501(c)(3) and 501(c)(4) of the Internal Revenue Code, and as such has no commercial interest. 
The requested records will be used for the furtherance of the Club’s educational mission to in-
form the public on matters of vital importance to the environment, wildlife, and natural re-
sources.  

6. Whether the magnitude of the identified commercial interest of the requester is suffi-
ciently large, in comparison with the public interest in disclosure, that disclosure is “pri-
marily in the commercial interest of the requester.” 

When a commercial interest is found to exist and that interest would be furthered by the 
requested disclosure, an agency must assess the magnitude of such interest in order to compare it 
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t~ the "public interest" in di~losurl~. If no comm¢rcial interest exists, an assessment of that non-
existent interest is not required. .

I

As noted above, the S~erra Club has no cornnercial interest in the requested records. Dis-
closure of this information is .not "primarily" in tl)e Sierra Club's commercial interest. On the
other hand, it is clear that the.disclclsure of the information requested is in the public interest. It
will contribute significantly tp public understandilng of IRS decisions to support certain energy
projects. Because the public will be: the primary beneficiary of this requested information, please
waive processing and copying fees pursuant to 5 U.S.C. § 552(a)(4).

gecord Delivery

We request IRS, in responding to this request, to comply with all relevant deadlines and
other obligations set forth in FOIA and the agency's regulations. 5 U.S.C. § 552, (a)(6)(A)(i); 26
a.F.R. § 601.702(c)(9)(ii). Pursuant to 26 C.F.R.I§ 601.702(c)(2)(i), I would prefer the respon
s~ve records be provided in an eleclronic format. Please produce the records above without my
first inspecting the records by sending them directly to the Sierra Club at the address listed be
lr..w. Please produce them on a rolling basis; at nCl. point should the search for-or deliberation
c ncerning~ertain records delay the producti01 of others that the IRS has already retrieved and
e ected to produce. Please m~il copies of all requ~sted records as soon as possible to:

Kristin Henry, Esq.
Staff Attorney
Sierra Club
85 Second Street, 2nd Floor
San Francisco, CA 94105

~ommunicationsRegarding Thi§ Request

As distinct from document delivery, please direct all communications and correspon
dbnce directly to me at:

I
DavidBahr
Bahr Law Offices, P.e.
1035 Y2 Monroe Street
Eugene, OR 97402

If you fmd that this request is unclear in ahy way, please do not hesitate to call me to see
if I can clarify the request or otherwise expedite and simplify your efforts to comply. I can be
r¢ached at (541) 556-6439 or via my email addreSs:davebahr(mmindspring.com.

~----~------

ct. Client




