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“A democracy works best when the people have all the information that the 
security of the Nation permits.  No one should be able to pull the curtains of 

secrecy around decisions which can be revealed without injury.”   
President Lyndon Johnson’s statements upon signing the Freedom of Information Act (July 4, 1966). 

 
 
 
I.   INTRODUCTION TO FOIA: WHAT CAN FOIA DO FOR YOU? 
  
 The Freedom of Information Act (FOIA), 5 U.S.C. § 552, makes almost every record possessed 
by a federal agency disclosable to the public unless it is specifically exempted from disclosure or excluded from 
the Act’s coverage.  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 136 (1975).  The Act provides that any 
person has a right which is enforceable in federal court, to maintain access to records of any federal agency, 
except for those documents which are exempt from disclosure by one of nine specific exemptions.  This outline 
sets forth the manner by which a person with no legal training may gain access to the workings of the agencies 
of the government of the United States by means of the mechanisms of FOIA.  A successful FOIA requester 
will always remember and incorporate the following simple rules: 
 

•  Whenever you speak with agency personnel on the telephone, get their name and make sure that they 
know you are writing it down (e.g. ask for proper spellings, etc.), 
•  Whenever you speak with agency personnel on the telephone, send them a quick letter memorializing 
the points covered and request that they immediately inform you in writing if your recollection of the 
conversation is incorrect, and 
•  Make, and hang on to, copies of all correspondence involving your case. 
 

These surprisingly elementary points are fundamental to establishing the groundwork of a successful FOIA 
request but are often surprisingly overlooked by otherwise savvy activists.  The result being that documents 
which should be disclosed are not, cases which should be won, are lost. 
 
 The FOIA creates the presumption that records in the possession of agencies and departments of 
the executive branch of the U.S. Government are accessible.  Before the FOIA became law on July 4, 1996, the 
burden was on the requester to establish a right to examine government records.  Moreover, there were no 
statutory guidelines or procedures in place to help a person seeking information as were there no  provision for 
judicial review for those denied access.  When FOIA was signed into law, the burden of proof shifted from the 
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individual to the government.  Those seeking information were no longer required to show a need for 
information.  Instead, the “need to know'” standard was replaced by a “right to know'” doctrine.  The 
government now has the burden to justify a need for secrecy in order to withhold requested information.  The 
FOIA sets standards for determining which records must be disclosed and which records may be withheld. The 
law also  provides administrative and judicial remedies for those denied access to records.  Above all, the law 
requires Federal agencies to provide the fullest possible disclosure of information to the public. 
 
 The crux of FOIA is to make Federal agencies accountable for information disclosure policies 
and practices. While the Act does not grant an absolute right to examine government documents, it does 
establish the right to request records and to receive a response to the request.  If a record cannot be released, the 
requester is entitled to be formally advised of the reason for the denial.  The requester also has a right to appeal 
the denial and, if necessary, to  challenge it in court.  Consequently, access to information of the Federal 
Government can no longer be controlled by arbitrary or unreviewable actions of a hidden bureaucracy. 
 
 It will serve you well to remember that should you be confronted by an obstructionist bureaucrat 
who is clearly not going to provide you with materials to which you feel you are lawfully entitled, do not argue 
or quarrel.  Rather, in such a situation the best retort (because it is the response most likely to ensure your 
ultimate access to the desired information) is to do everything you can to ensure that you have created an 
adequate record for review at the next level as afforded by FOIA.  You are not likely to accomplish anything 
productive if you fall into an argumentative posture with the agency and you will probably tarnish the 
administrative record which you require to win on appeal. 
 
 To be fair, the role of the agency FOIA staffer is not always as straightforward as one would 
hope.  As accurately reflected in “FOIA Update,” a publication of the U.S. Department of Justice: 
 

Administering FOIA requires making determinations of fact, law, and policy. To do this adequately is 
sometimes a large or complex task, especially when requests are for records that may be numerous or 
sensitive. Difficulties are often magnified by new or conflicting court decisions; by gaps in an agency's 
knowledge, resources, organization, or training; by a need to involve other agencies; or by a need to 
reconcile divergent policies. 

 
FOIA Update, Vol. I, No. 1, Autumn 1979.  Correspondingly, it is usually appropriate to give the agency the 
benefit of the doubt the first time you encounter a problem in regard to your request.  In that situation, we 
recommend that you do what you can to work with the agency to facilitate resolution of the problem.  However, 
if you continue to encounter resistance, it is probably safe to assume that the real obstacle is intentional agency 
opposition to disclosure and you should then do everything you can to make a good record for review. 
 
 The most recent amendments to the Act occurred though “The Electronic Freedom of 
Information Act Amendments of 1996.”  These revisions have the potential to create some of the most far-
ranging impacts upon the transparency of our federal government since the Act was first signed into law.  
Primarily, as the name of the amendments suggest, the congressional intent was to force agencies to open a 
great majority of their records to automated access via the electronic phenomenon of the 1990’s; the Internet.  
Congress found that “Government agencies increasingly use computers to conduct agency business and to store 
publicly valuable agency records and information; and . . . Government agencies should use new technology to 
enhance public access to agency records and information.”  See P.L. No. 104-231, 101 Stat. 2422, Sec. 
2(a)(1996).  Accordingly, if you have access to a computer with a modem and a web-browser, you may now get 
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information from an agency’s site on the Internet which previously required the time and difficulty of 
submitting a written FOIA request.  However, not all of the agencies have complied with the mandates set forth 
in the amendments as well as required by law and there is also a significant variability in the quality and “user-
friendliness” of the differing sites.  These issues will be discussed below in more detail. 

A.  FOIA, 5 U.S.C. § 552, et seq., enacted on July 4, 1966, the Act established for the first time, a 
statutory right of access to almost all federal agency records. 
 

1.  FOIA is unique in the world for effectuating the concept of public disclosure of internal 
governmental operations. 
 
2.  FOIA allows “any person” to request materials.  5 U.S.C. § 552(a)(3).  “Person” includes any 
“individual, partnership, corporation, association, or public or private organization other than an 
agency.”  5 U.S.C. § 551(2).  
 
3.  FOIA applies to any “agency records” which are documents which are (1) either created or obtained 
by an agency, and (2) under agency control at the time of the FOIA request.  U.S. Dep’t of Justice v. Tax 
Analysts, 492 U.S. 136, 144-45 (1989). The 1996 amendments to FOIA explicitly indicate that the term 
“record” and any other term used in FOIA in reference to information, should “include any information 
that would be an agency record subject to the requirements of this section when maintained by an 
agency in any format, including an electronic format.”  5 U.S.C. § 552(f)(2). 
 

(a)  Note that the second prong of this analysis means that the agency is not required to affirmatively 
produce documents which do not exist at the time of the FOIA request, e.g., an agency is not 
required to draft a summary of data which it may possess, even though the data itself might be 
disclosable under FOIA. 
 
(b)  The recent expansion of the use of computer technology has prompted courts to explore the 
inclusion of computer software, as opposed to the data stored and organized by the software, within 
the definition of “agency records.”  Cleary, Gottleib, Steen & Hamilton v. HHS, 844 F. Supp. 770, 
782 (D.D.C. 1993) (“These [computer] programs preserve information and ‘perpetuate knowledge.’” 
(quoting DeViaio v. Kelly, 571 F.2d 538, 542 (10th. Cir. 1978)).  See also FOIA Update Winter 
1994, at 3. 

 
 
“The basic purpose of FOIA is to ensure an informed citizenry, vital to the 

functioning of a democratic society, needed to check against corruption and to 
hold the governors accountable to the governed.”   

NLRB v. Robbins Tire Co. 437 U.S. 214, 242 (1978). 
 
 
B.  Uses of FOIA. 
 
 One of the goals implemented by the passage of the Act in 1966 was to ensure transparency in 
the governance of our country.  The only mechanism by which we can assure governmental integrity is to have 
a clear understanding of what government is doing. Getting documents and other valuable information from the 
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government is usually a crucial component in the resolution of any problem involving the operations or 
activities of the federal bureaucracy or those it does business with.  The FOIA is the our best manner of access 
to significant resources of information which would not otherwise be available to the public. For example, 
activists Paul Merrell and Carol Van Strum broke the story for Greenpeace that paper mills using chlorine to 
bleach their pulp were discharging dioxin into the waters of our country and the fact that the EPA was aware of 
this, yet remained silent. 
  
 You—whether you are a trained lawyer, a law student or just someone with an interest in 
ensuring that our government operate in the open—can use the Act to expose all nature of the machinations of 
power in our country. 
 
 

1.  You can use the Act to illuminate, and to subject to public scrutiny, those records which concern 
controversial political and policy issues. 
 

(a)  EPA v. Mink, 410 U.S. 73, 75 (1973).  Members of Congress sought public disclosure of 
documents transmitted to President relating to underground nuclear testing.  Request failed because 
of “secret” nature of documents. 
 
(b)  Center for National Security Studies v. CIA, 711 F. 2d. 409, 410 (D.C. Cir. 1983).  Public 
interest group uses FOIA to stimulate discussion of activities and functions of CIA. 

 
2.  You can use the Act to ensure agency performance of statutory responsibilities or expose governmental 
wrongdoing. 

 
(a)  FBI v. Abramson, 456 U.S. 615, 618 (1982).  Journalist requested materials to disclose extent to 
which Nixon may have used the FBI to obtain derogatory information about political opponents of 
the White House. 
 
(b)  Int’l B. Elec. Workers Local 41 v. HUD, 763 F2d 435 (D.C. Cir. 1985).  Union requested 
payroll reports submitted by nonunion contractor to protect its members from unfair and unlawful 
competition.  Court stated, “the purpose of FOIA is to permit the public to decide for itself  whether 
government action is proper.”  (emphasis in original). 
 
(c)  Allen v. CIA, 636 F.2d 1287, 1288-1300 (D.C. Cir. 1980).  Request for CIA records to 
determine extent to which agency may have had a role in either the assassination of President 
Kennedy or obstructed investigations into the assassination. 
 
(d)  Miller v. Reilly, Civ. No. 91-6357-JO (D. Or. 1991).  Successful request for database maintained 
by EPA which documented agency’s non-compliance with nondiscretionary duties imposed by each 
of the federal environmental statutes. 

 
3.  You can use the Act to invalidate agency action. 
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(a)  Similar to Administrative Procedure Act, 5 U.S.C. § 553 et seq., in that FOIA requires agency to 
follow specific procedures when performing rulemaking functions, in this instance, publication in 
Federal  Register. 
 
(b)  Agency must publish in Federal Register “substantive rules of general applicability . . . 
statements of general policy or interpretations of general applicability formulated and adopted by the 
agency. . . . Except to the extent that a person has actual and timely notice of the terms thereof, a 
person may not in any manner be required to resort to, or be adversely affected by, a matter required 
to be published in the Federal Register and not so published.”   5 U.S.C. § 552(a)(1)(D), (E). 
 
(c)  Examples of use of FOIA publishing requirement to invalidate agency action: 
 

(1)  Morton v. Ruiz, 415 U.S. 199, 232-235 (1974).  BIA rules establishing standards of 
eligibility for general assistance to Native Americans stuck down for failure to publish in Federal 
Register. 
 
(2)  Anderson v. Butz, 550 F. 2d. 459, 462 (9th. Cir. 1977).  Secretary of Agriculture’s directive 
amending eligibility standards for food stamp program struck for failure to publish in Federal 
Register. 
 

4.  In preparation of litigation.  Remember, sometimes a “no record exists” response is the “smoking gun” 
you need if you are trying to prove that an agency acted arbitrarily in some objectionable decision.  For 
example, if the law requires the government  to have considered certain facts or undertaken a particular 
action which would necessarily have left a paper trail, the absence of such a trail can be used as evidence 
that the agency failed in the performance of its statutory duties. We have used this tactic very successfully to 
paint an agency into a corner from which they could not escape after litigation began. 
 
5.  The use of FOIA with which most people are aware is to apply it to obtain agency records for: 
investigative reporting; obtain records for historical or academic research; discover evidence for use in 
proceedings before an agency or to challenge agency rulemaking;  determine if agency has obtained 
information through an investigation of requester; and, to use as an alternative, or supplement, to civil or 
criminal discovery. 

 
 

“Knowledge will forever govern ignorance.   
And people who mean to be their own governors, must arm themselves with 

the power knowledge gives.  A popular government without popular 
information or the means of acquiring it, is but a prologue to a farce or a 

tragedy, or perhaps both.”    
James Madison, letter to W.T. Barry (August 4, 1822), reprinted in  G.P. HUNT, ED., IX THE WRITINGS OF 

JAMES MADISON 103 (1910). 
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II.  The “Open Government Amendments to FOIA of 2007” 
 

 On December 31, 2007, president George W. Bush signed into law the “Openness Promotes 
Effectiveness in our National Government Act of 2007,” more popularly known as the “OPEN Government 
Act of 2007.” This bill substantively amended FOIA for the first time in eleven years. 
 

Section 3 of the OPEN Government Act provides for the Protection of Fee Status for News 
Media. It amends § 552(a)(4)(A)(ii) of the FOIA by providing a definition of “a representative of 
the news media” directly in the statute. The provision:  
 
(1) defines the term “news;” 
(2) gives examples of news-media entities such as “television or radio stations broadcasting to 

the public at large;” 
(3) recognizes the evolution of “methods of news delivery” through, for example, “electronic 

dissemination” and notes that news-media entities might make their products available by 
“free distribution to the general public;” and 

(4) includes provisions for a “freelance journalist.” 
 
Section 4 of the Open Government Act amends 5 U.S.C. § 552(a)(4)(E) by adding two new 
elements to the attorney fees provision of the FOIA. The FOIA’s pre-existing attorney fees 
provision provides that a court “may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incurred” in cases in which the “complainant has 
substantially prevailed.” 5 U.S.C. § 552(a)(4)(E). It adds a provision that states that for purposes 
of this subparagraph, a FOIA complainant has “substantially prevailed” if the complainant 
“obtained relief through either -- (I) a judicial order, or an enforceable written agreement or 
consent decree; or (II) a voluntary or unilateral change in position by the agency, if the 
complainant’s claim is not insubstantial.” 
 
Section 5 amends 5 U.S.C. § 552(a)(4)(F) by adding reporting requirements for the Attorney 
General and the Special Counsel. The pre-existing provision of the FOIA provides that where a 
“court orders the production of any agency records improperly withheld . . . and assesses against 
the United States reasonable attorney fees and other litigation costs, and . . . additionally issues a 
written finding that the circumstances surrounding the withholding raise questions whether 
agency personnel acted arbitrarily or capriciously with respect to the withholding, the Special 
Counsel shall promptly initiate a proceeding to determine whether disciplinary action is 
warranted against the officer or employee who was primarily responsible for the withholding.” 
Section 5 of the Open Government Act requires that the Attorney General notify the Special 
Counsel of each civil action described under this provision and submit a report to Congress on 
the number of such civil actions in the preceding year.  
 
Section 6 of the Open Government Act has two provisions that address time limits for complying 
with FOIA requests, and the consequences of failing to do so. Significantly, this section does not 
take effect until one year after the date of enactment and will apply to FOIA requests “filed on or 
after that effective date.” Accordingly, agencies have until December 31, 2008 to take any 
necessary steps to prepare for the implementation of this Section. 
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First, section 6(a) of the Open Government Act amends 5 U.S.C. § 552(a)(6)(A) which gives the 
statutory time period for processing FOIA requests, and includes criteria for when that time 
period begins to run and when that time period may be suspended or “tolled.” Specifically, 
section 6(a) provides that the statutory time period commences “on the date on which the request 
is first received by the appropriate component of the agency, but in any event not later than ten 
days after the request is first received by any component of the agency that is designated in the 
agency’s regulations under this section to receive requests.” This provision addresses the 
situation where a FOIA request is received by a component of an agency that is designated to 
receive FOIA requests, but is not the proper component for the request at issue. In such a 
situation, the component that receives the request in error – provided it is a component of the 
agency that is designated by the agency’s regulations to receive requests – has ten working days 
within which to forward the FOIA request to the appropriate agency component for processing. 
Once the FOIA request has been forwarded and received by the appropriate agency component – 
which must take place within ten working days – the statutory time period to respond to the 
request commences. 
 
Section 6(a) further provides for those circumstances when an agency may toll the statutory time 
period.  Specifically, an agency “may make one request to the requester for information and toll” 
the statutory time period “while it is awaiting such information that it has reasonably requested 
from the requester.”  The agency may also toll the time period “if necessary to clarify with the 
requester issues regarding fee assessment.”  There is no limit given for the number of times an 
agency may go back to a requester to clarify issues regarding fee assessments – which sometimes 
may need to be done in stages as the records are being located and processed.  In both situations, 
section 6(a) specifies that the requester’s response to the agency’s request “ends the tolling 
period.” 
 
Second, section 6(b) addresses compliance with the FOIA’s time limits by amending 5 U.S.C. § 
552(a)(4)(A), the provision addressing fees.  Section 6(b) adds a clause to that provision 
providing that “[a]n agency shall not assess search fees (or in the case of a [favored] requester 
[i.e., one who qualifies as an educational or noncommercial scientific institution, or as a 
representative of the news media] duplication fees) . . . if the agency fails to comply with any 
time limit under paragraph (6), if no unusual or exceptional circumstances (as those terms are 
defined for purposes of (6)(B) and (C), respectively) apply to the processing of the request.” 
As noted in the language of the new provision, the terms “unusual circumstances” and 
“exceptional circumstances” are existing terms in the FOIA.  “Unusual circumstances” occur 
when there is a need to search or collect records from field offices, or other establishments; when 
there is a need to search for and examine a voluminous amount of records; or when there is a 
need for consultation with another agency or with more than two components within the same 
agency.  Unlike “unusual circumstances,” “exceptional circumstances” are not affirmatively 
defined in the FOIA, but the FOIA does provide that “exceptional circumstances” cannot include 
“a delay that results from a predictable agency workload of requests . . . unless the agency 
demonstrates reasonable progress in reducing its backlog of pending requests.”  5 U.S.C. § 
552(a)(6)(C)(ii).  In addition, the statute provides that the “[r]efusal by a person to reasonably 
modify the scope of a request, or arrange an alternative time frame for processing the request . . . 
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shall be considered as a factor in determining whether exceptional circumstances exist.” Id. at § 
552(a)(6)(C)(iii). 
 
Finally, section 6(b) amends 5 U.S.C. § 552(a)(6)(B)(ii), which discusses notification to 
requesters regarding the time limits and the option of arranging an alternative time frame for 
processing, by directing agencies “[t]o aid the requester” by making “available its FOIA Public 
Liaison, who shall assist in the resolution of any disputes between the requester and the agency.” 
This provision incorporates an existing aspect of Executive Order 13,392. 
 
Section 7 amends 5 U.S.C. § 552(a) by requiring agencies to assign a tracking number for each 
request that will require more than ten days to process.  This section further requires agencies to 
establish a phone number or an Internet site to enable requesters to inquire about the status of 
their request.  This section codifies existing requirements set forth in Executive Order 13,392. 
Like section 6, this section does not take effect until one year after the date of enactment of the 
Open Government Act and will apply to requests “filed on or after that effective date.”  
 
Section 8 amends 5 U.S.C. § 552(e)(1) by requiring that new statistics and data be included in 
the FOIA annual reports that agencies are required to submit to the Attorney General.  The FOIA 
requires that agencies submit the reports to the Attorney General by February 1 of each year and 
that the reports “cover the preceding fiscal year.” 5 U.S.C. § 552(e)(1).  The current fiscal year, 
Fiscal Year 2008, is already into its second quarter.  Agencies will therefore need to begin 
collecting the new statistics required by section 8 so that they can be included in the annual 
report covering this fiscal year, which will be due on February 1, 2009.  The Department of 
Justice, in conjunction with the Office of Management and Budget (OMB), will issue 
supplemental guidance on these new reporting requirements in the near future.  This is not unlike 
what occurred in 1997 when the FOIA was last amended, and when the establishment of new 
reporting requirements resulted in a partial year report compiled under the pre-existing 
requirements.  
 
Section 9 amends 5 U.S.C. § 552(f), the definitions provision of the FOIA, by including in the 
definition of “record” any information “maintained for an agency by an entity under Government 
contract, for the purposes of records management.”  This provision makes clear that records, in 
the possession of Government contractors for purposes of records management, are considered 
agency records for purposes of the FOIA. 
 

III.   “THE ELECTRONIC FREEDOM OF INFORMATION ACT AMENDMENTS OF 1996” 
 
 On October 2, 1996, President Clinton signed into law “The Electronic Freedom of Information Act 
Amendments of 1996.”  The Congressional findings which accompanied the Amendments set forth a large 
number of proud sounding recitations focusing both on past successes of the Act as well as upon aspirations 
for the future: 
 
Findings.-- The Congress finds that -- 

 
(1) the purpose of section 552 of title 5, United States Code, popularly known as the Freedom of Information Act, is to 
require agencies of the Federal Government to make certain agency information available for public inspection and copying 
and to establish and enable enforcement of the right of any person to obtain access to the records of such agencies, subject to 
statutory exemptions, for any public or private purpose; 



PAGE 9 — CITIZEN USE OF THE FREEDOM OF INFORMATION ACT; FOIADVOCATES.COM 

 
(2) since the enactment of the Freedom of Information Act in 1966, and the amendments enacted in 1974 and 1986, the 
Freedom of Information Act has been a valuable means through which any person can learn how the Federal Government 
operates; 
 
(3) the Freedom of Information Act has led to the disclosure of waste, fraud, abuse, and wrongdoing in the Federal 
Government; 
(4) the Freedom of Information Act has led to the identification of unsafe consumer products, harmful drugs, and serious 
health hazards; 
 
(5) Government agencies increasingly use computers to conduct agency business and to store publicly valuable agency 
records and information; and 
 
(6) Government agencies should use new technology to enhance public access to agency records and information. 

 
See P.L. No. 104-231, 101 Stat. 2422, Sec. 2(a)(1996) 
 
Moreover, the “purposes” section of the Amendments presents some very nice sounding goals for federal 
agencies: 
 

Purposes. the purposes of this Act are to -- 
 

(1) foster democracy by ensuring public access to agency records and information; 
 
(2) improve public access to agency records and information; 
 
(3) ensure agency compliance with statutory time limits; and 
 
(4) maximize the usefulness of agency records and information collected, maintained, used, retained, and disseminated by the 
Federal Government. 
 

See P.L. No. 104-231, 101 Stat. 2422, Sec. 2(b)(1996) 
 
 While not legally binding, these recitations make for nice reading.  Moreover, they can help to remind a 
reviewing judge—should you be required to file suit—that the agency is supposed to do more than merely 
tolerate your presence; your invoking of FOIA is an act which summons forth some of the most basic principals 
of our democratic society, Congress said so.  Consequently, always remember to cite these passages to the 
government when you are confronted by a less than forthcoming agency response, they will always look good 
in the record you are making for review. 
 
 The 1996 FOIA Amendments break down into three general categories. One, the Amendments impose a 
number of mandates to enhance public access to agency records by requiring that agencies provide indexes to 
help requesters best craft their requests and to ensure that previously requested records are available without the 
filing of a request. Two, the Amendments enhance the public’s ability to obtain records in electronic format by 
confirming that records in electronic form are subject to FOIA.  Accordingly, agencies must honor requesters' 
preference for special format—if reasonably feasible—and agencies are now required to make more 
information available on the internet. And three, the Amendments slightly extended the deadlines in which to 
respond to an initial FOIA request while modifying the procedures for reviewing FOIA requests to allow for 
faster processing while requiring agencies to reduce backlogs and delays. 
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A summary of the major components of the Amendments is set out below: 
 
A. Electronic Records—5 U.S.C.§ 552(a)(2)(D)—Records which are subject to FOIA shall be made 

available under the Act when the records are maintained in electronic format.  This clarifies existing 
practice by making the statute explicit on this point. 

 
B. Format Requests—5 U.S.C.§ 552(a)(3)(B)-(D)—Requesters may ask for data in any form or format in 

which the agency maintains those records.  Agencies must make a “reasonable effort” to comply with 
requests to furnish records in other formats. 

 
C. Redaction—5 U.S.C.§ 552(b)—Agencies redacting electronic records (deleting part of a record to 

prevent disclosure of material covered by an exemption) must note the location and the extent of any 
deletions made on a record. 

 
D. Expedited Processing—5 U.S.C.§ 552(a)(6)(E)—Certain categories of requesters would receive 

priority treatment of their requests if failure to obtain information in a timely manner would pose a 
significant harm.  The first category of requesters entitled to this special processing includes those who 
could reasonable expect that delay could pose an imminent threat to the life or physical safety of an 
individual.   The second category includes requests made by a person primarily engaged in the 
dissemination of information to the public, and involving compelling urgency to inform the public.  The 
term “primarily engaged” requires that information dissemination be the main activity of the requester, 
though it need not be their sole occupation.  The specified categories for compelling need are to be 
narrowly applied.  

 
E. Multitrack Processing—5 U.S.C.§ 552(a)(6)(D)—Agencies will be able to establish procedures for 

processing requests of various sizes on different tracks.  Because of this procedure, larger numbers of 
requests for smaller amounts of material will be completed more quickly.  Requesters will also have an 
incentive to frame narrower requests. 

 
F. Deadlines—5 U.S.C.§ 552(a)(6)(A)—The deadline for responding to a FOIA request is extended to 20 

working days from the current 10 working day requirement for initial determinations. 
 
G. Agency Backlogs—5 U.S.C.§ 552(a)(6)(B)-(C)—Agencies can no longer delay responding to FOIA 

requests because of “exceptional circumstances” simply as a result of predictable request workload.  
This strengthens the requirement that agencies respond to requests on time.  This single provision has 
the potential to have the greatest impact upon FOIA requests and litigation.  Of a total of 75 agencies 
responding to a Department of Justice request for backlog information in February 1994, only 28 
agencies could report that they had no backlog.  Agencies have consistently failed to comply with 
FOIA’s response deadline, and courts have allowed this.  Congress has seemingly tried to put some 
teeth into the newly expanded 20 day response deadline by explicitly limiting the basis by which an 
agency can excuse a delay in the processing of a FOIA request.   

 
H. Reporting Requirements—5 U.S.C.§ 552(e)—The amendments expands certain reporting 

requirements, e.g. agency reports to Congress regarding their levels of FOIA compliance, and requires 
agencies to make more information available through electronic means.  

 



PAGE 11 — CITIZEN USE OF THE FREEDOM OF INFORMATION ACT; FOIADVOCATES.COM 

 These amendments, because there has been little opportunity for reviewing courts to evaluate them, 
present an unknown commodity to the FOIA requester.  Historically, the courts have shown a willingness to 
extend a sympathetic ear to agency complaints of “exceptional circumstances” as justification for delinquent 
responses to FOIA requests.  It remains to be seen how the courts will now receive such complaints.  
Additionally, the mechanisms to manipulate and release electronic data in its original format presents the 
potential to significantly speed release of the requested materials while also allowing a requester access to data 
which can be more easily searched and manipulated than paper.  On the whole, these changes present the 
promise to make the FOIA progressively more responsive to the public; we shall see in the fullness of time. 
 

 
“The words of a statute are, of course, dead weights unless animated by the 

purpose of the statute. The purpose of this statute is to shed light “on an 
agency's performance of its statutory duties.” United States Department of 

Justice v. Reporters Committee For Freedom Of The Press, 489 U.S. 749, 772-
73 (1989).  

 
 
IV.   HOW TO MAKE A FOIA REQUEST 
 
 The first thing to do when making a request under the FOIA is to identify which agency (or branch of 
the agency) has the records you seek. A FOIA request must be addressed to a specific agency, there is no 
central government records office that services FOIA requests.  Accordingly, take the time required to locate 
the office appropriate for your request.  If you’re not sure, you can consult a government directory such as the 
United States Government Manual.  This manual has a complete list of all Federal agencies, a description of 
agency functions, and the address of each agency.  An electronic version of the Manual may be found on the 
Office of the Federal Register website at http://nara.gov/nara/fedreg/fedreg.html#ep.  Also, it may help you to 
review a website which serves as a web-based gateway to all public internet sites of the United States 
government: http://firstgov.gov/.  If still not sure, you can always make FOIA requests to more than one 
agency. 
 
 Your FOIA request must be in writing.  Keep in mind that your letter requesting information can be 
short and simple and in plain English; you don’t need to have a lawyer to make a FOIA request. (Please refer to 
elsewhere on this site for examples of FOIA request letters). The request letter should be addressed to the 
agency's FOIA officer or to the head of the agency (or to the local FOIA officer if you know the information is 
located in a particular place). The envelope containing the written request should be marked “Freedom of 
Information Act Request” in the lower left-hand corner.  
 
 The Act requires three basic elements in all request letters.  First, the letter should specifically state that 
it is being made under the Freedom of Information Act (so it is properly routed to facilitate the fastest response 
time).  Second, the request should identify the records that are being sought as specifically as possible (so that 
the agency need not guess what you are seeking or engage in a time consuming back and forth with you to 
figure out what you’re looking for).  Third, your name and address must be included (so the agency can respond 
to you, though not required by law, you should also include your phone number to ensure fastest possible 
communications with the agency). 
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 For the purposes of an information request, FOIA does not require that you indicate the reasons you are 
seeking the information.  However, the law allows agencies to charge fees in conjunction with the status or 
purpose of the requester.  Different fees can be charged to commercial users, representatives of the news media, 
educational or noncommercial scientific institutions, and individuals.  Additionally,  you can seek a waiver or 
reduction of fees associated with your request, if you can demonstrate to the agency that the disclosure of the 
records you seek with substantially benefit the public interest.  Consequently, a requester may be required to 
provide additional information to allow for agency determination the appropriate fees.  
 
 Some general points to recall for a successful FOIA request. 
 

1.  There is a general presumption of disclosure under FOIA.  The Act mandates that agencies publish 
“substantive rules of general applicability” in the Federal Register as part of rulemaking process.   5 
U.S.C. § 552(a)(1).  It also requires the government to make available for public inspection and copying, 
final opinions (including dissenting opinions), issued in the adjudication of cases before the agency, as 
well as policy and interpretation statements and manuals and staff instructions which affect the public.  
These materials are to be located in agency “Reading Rooms” (either on the Internet or the old-
fashioned kind) and must be available to the public without the need for a formal FOIA request.  5 
U.S.C. § 552(a)(2).  Finally, all records not covered by § 552(a)(1) or (a)(2), or exempted from 
mandatory disclosure by one of the nine exemptions noted at § 552(b) are to be disclosed upon 
submission of a request which complies with the rules established by the agency.  5 U.S.C. § 552(a)(3).  
This final section addresses what is commonly known as a “FOIA request.” 
 
2. “[A]ny person” may make a FOIA request.  5 U.S.C. § 552(a)(3).  “Person” includes any “individual, 
partnership, corporation, association, or public or private organization other than an agency.”  5 U.S.C. § 
551(2).  Note that this definition includes citizens of countries other than the United States.  We’ve been 
able to assist people from around the world gain access to information about activities (with both private 
and governmental actors) in their own countries because relevant information was possessed by agencies 
of the United States’ government. 
 
3.  FOIA allows document requests to be made only of an “agency.”  5 U.S.C. § 552(a).  “Agency” 
specifically excludes: Congress; the federal courts; the governments of the District of Columbia, 
territories, or possessions of the U.S.  5 U.S.C. § 551(1).  The 1996 amendments explicitly state that 
“‘agency’ as defined in section 551(1) of this title includes any executive department, military 
department, Government corporation, Government controlled corporation, or other establishment in the 
executive branch of the Government (including the Executive Office of the President), or any 
independent regulatory agency.”   5 U.S.C. § 552(f)(1).  Remember that FOIA applies only to federal 
agencies, state and local governments are not covered by its provisions.  However, state and local 
governments are usually subject to state public records laws. 
 
4.  An agency is required to make a “determination” on the merits of a FOIA request within 20 working 
days of receipt.  5 U.S.C. § 552(a)(6)(A)(i).  The agency must “immediately notify the person making 
such request of such determination and the reasons therefore, and the right of the person to appeal to the 
head of the agency an adverse determination.”  Id.  A “determination” must resolve all components of 
the request, i.e. it must fully conclude all disclosure and fee waiver issues.  If the agency provides any 
less, or if a response is not timely, unless the agency can present one of the grounds for extension 
discussed below, the agency has violated FOIA. 



PAGE 13 — CITIZEN USE OF THE FREEDOM OF INFORMATION ACT; FOIADVOCATES.COM 

 
(a)  An agency may unilaterally extend the response deadline by up to 10 working days in “unusual 
circumstances,” but only upon giving written notice to the requester.  5 U.S.C. § 552(a)(6)(B).  
However, “No such notice shall specify a date that would result in an extension for more than ten 
working days, except as provided in clause (ii) of this subparagraph.”  5 U.S.C. § 552(a)(6)(B)(i).  
The “clause (ii)” referred to above allows the agency to ask the requester if it is possible to limit the 
scope of the request and/or if an alternative schedule might be arranged.  As a general rule, it is 
always good to work with an agency to narrow the scope of your request to the fullest extent 
possible while ensuring that you get what you seek.  This is true for two reasons.  First, you can 
then better argue to a judge that you did everything reasonable to expedite your request.  Second, 
the goal is to get information you need, not make an agency do more work than necessary. 
 
(b)  Historically, courts have allowed agencies to habitually ignore this deadline as long as the 
FOIA office can allege that it is applying “due diligence” to the processing of the request in the face 
of “exceptional circumstances.”  5 U.S.C. § 552(a)(6)(C).  This standard is often established by 
agency use of the “first-in, first-out” (FIFO) processing system.  Two seminal cases in this area of 
the law are: Open America v. Watergate Special Prosecution Force, 547 F.2d 605 (D.C. Cir. 1976), 
and Exner v. FBI, 542 F2d. 1121 (9th. Cir. 1976);  see also Maycock v. Nelson, 938 F2d 1006, 
1008 (9th. Cir. 1991).  However, in light of the recent amendments to FOIA, the courts may no 
longer be as solicitous of agency delays for “exceptional circumstances” which can not be readily 
identified as “exceptional.”  “The term ‘exceptional circumstances’ does not include a delay that 
results from a predicable agency workload or requests under this section, unless the agency 
demonstrates reasonable progress in reducing its backlog of pending requests.”  5 U.S.C. § 
552(a)(6)(C)(ii). 
 

(1)  Open America:  The court in this case held that an agency without sufficient resources which 
is dealing with massive backlog of FOIA requests may, in fact, be experiencing “exceptional 
circumstances” which could justify additional time in which to respond to a FOIA request.  The 
use of a FIFO system was held to be an adequate agency response to such circumstances.  
 
(2)   Exner:  In Exner, the court, while upholding the due diligence exception, noted that a court 
could order a requester moved up in the FIFO line were the requester to establish an urgent need.  
Such a showing has been very difficult to establish with only the most desperate circumstances 
justifying such action.  See e.g., Cleaver v. Kelly, 427 F. Supp. 80 (D.D.C. 1976)(plaintiff’s need 
for access to documents to be used in his imminent murder trial was sufficient to move up in 
line). 
 

(c)  Consequently, it is always prudent, if possible, to make a good-faith argument that your request 
should be expedited based on emergency circumstances, e.g. the imminent extinction of a species 
and the need to inform the public about the government’s role. The Act now mandates agencies to 
promulgate regulations setting forth explicitly how a requester is to qualify for expedited 
processing.  Congress has set forth two basic groups of requesters who qualify for such treatment 
because of a “compelling need.” 5 U.S.C. § 552(a)(6)(E)(v).  The first category of requesters 
entitled to this special processing includes those who could reasonable expect that delay could pose 
an “imminent threat to the life or physical safety of an individual.”  5 U.S.C. § 552(a)(6)(E)(v)(I).  
The second category covers requests “made by a person primarily engaged in disseminating 
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information, urgency to inform the public concerning actual or alleged Federal Government 
activity.” 5 U.S.C. § 552(a)(6)(E)(v)(II).  The term “primarily engaged” requires that information 
dissemination be the main activity of the requester, though it need not be their sole occupation.  See 
HOUSE REPORT NO. 104-795, p. 26.  The specified categories for compelling need are to be 
narrowly applied. Id. Demonstration of compelling need for expedited processing must be made 
“by a statement certified by such person to be true and correct to the best of such person’s 
knowledge and belief.”  5 U.S.C. § 552(a)(6)(E)(vi).  Consequently, a successful requester is likely 
to be a group (as opposed to an individual) who can articulate that a “primary” purpose of their 
existence is the public dissemination of information regarding the subject matter of the requested 
data.  Governmental “watchdog” groups, e.g. Public Citizen, and public interest advocacy groups, 
e.g. the Sierra Club, may have an easier time with this than individual requesters. 
 
(d)  The request should explicitly state that you expect a reply within the statutory time limits.  This 
is not required, it merely puts the agency on notice that you are aware of their legal obligations and 
may serve to expedite their response. 
 
(e)  If the agency does not provide a determination within the appropriate time, pin them down on a 
specific date by which they can promise they will  provide such determination, and get it in 
writing.  Additionally, if the agency tells you that your request will be processed pursuant to their 
“FIFO” system, insist that they provide you with the “priority number” (the number which states 
your position in line relative to all of the other FOIA requests) which has been assigned to your 
request, and get it in writing. If you can not get them to write you a letter establishing a certain 
response date, send them a letter which sets forth the agreed upon date to memorialize your 
understanding for the administrative file.  I repeat: get it in writing.  This will accomplish two 
things.  First, it may serve to put the agency’s feet to the fire so that they will be more inclined to 
provide the requested materials promptly.  Second, the ability to point to an agency’s commitment 
to date certain which has been accelerated by the filing of a law suit dramatically improves your 
chances to establish yourself as the “prevailing party” in litigation and thus recover attorney fees. 
 
(f)  Failure of the agency to comply with a response deadline constitutes “exhaustion” of one’s 
administrative options and the requester may then elect to either sue or file an administrative 
appeal.   
5 U.S.C. § 552(a)(6)(C). 
 

5.  Always comply with all “published rules stating the time, place, fees (if any) and procedures to be 
followed.”  5 U.S.C. § 552(a)(3)(A).  In other words, do what the agency’s rules tell you to do.  Our 
experience has been that many agencies hate the burden imposed by FOIA and love to avoid compliance 
whenever presented with non-conforming requests.  Do not give them this opportunity to avoid their 
obligations under FOIA. 
 
6.  Make your request as specific as possible, i.e. do not ask for “all documents within the agency’s files 
relating to the extinction of animals in North America.”  FOIA requires that a request “reasonably 
describe” the materials sought, 5 U.S.C. § 552(a)(3)(A), thus, courts have held that agencies need not 
disclose documents sought by such overly-broad requests.  Marks v. Dept. of Justice, 578 F. 2d 261, 263 
(9th. Cir. 1977).  It is advisable to include as much identifying information as possible: subject, date, 
title, author, addressee, point of origin, press reports relating to the documents (include photocopies of 
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such reports), etc.  Your request will be delayed if the agency must try to work with you to narrow the 
scope of your request.  If you do have a legitimately huge request, break it down into its component 
parts so that they may each be addressed within the context of the request. 
 
7.  Generally, a requester is not required to state a reason for the request.  Department of Defense v. 
F.L.R.A., 114 S.Ct. 1006, 1013 (1994) (“the identity of the requesting party [and the reasons behind the 
request] has no bearing on the merits of his or her FOIA request.”)  However, if you desire a waiver of 
fees for duplication costs, you will be required to provide pertinent information relating to reasons that 
the disclosure of the requested material warrants such a waiver. 
 
8.  Make sure to send the request to the appropriate office for your specific request; the response 
deadlines imposed by FOIA do not start to run until the proper office actually receives the request.  The 
proper address may be found by reference to the agency’s CFR’s regarding FOIA. 
 
9.  Always use an envelope clearly marked “Attention: FOIA Officer.”  While not all agency rules 
require this, it will expedite processing upon receipt by the agency.  The same rule applies to the letter 
itself, always entitle it “FOIA REQUEST.” 
 
10.  Always use certified mail-return receipt requested.  This way, for the small investment of a couple 
of bucks, you know exactly the date the agency office received your request — and the agency knows 
that you know. 
 
11.  Evaluate whether to file your request with a local or regional office rather than the agency 
headquarters.  If your request is for site specific material or working files, the local office is more likely 
to actually have custody of the documents.   The headquarters are more likely to maintain the 
generalized policy materials. Call the agency’s local office to find out the exact address for the FOIA 
officer appropriate to your request. 
 
12.  Request a waiver of all costs associated with providing copies of the requested materials.  Such 
public interest fees waivers are mandatory, that is, they “shall be furnished” upon a showing that 
disclosure furthers the “public interest because it is likely to contribute significantly to public 
understanding of the operations or activities of the government and is not primarily in the commercial 
interest of the requester.”  5 U.S.C. § 552(a)4)(A)(iii).  However, the mandatory provision only kicks in 
upon a showing by the requester that disclosure of the desired records will, in fact, further the “public 
interest.”  The initial burden is on the requester to make this showing.  This is an area which is currently 
being intensively litigated by the government.   Agencies must maintain a de minimis (a Latin phrase for 
really  small) fee waiver threshold for billings for which collection of the fee exceeds the amount 
requested (currently about $25.00) and for document searches under two hours and copies of less than 
100 pages.  5 U.S.C. § 552(a)(4)(A)(iv)(I), (II). 
 

(a)  Include in your request a statement regarding the extent of your willingness to pay duplication 
fees associated with your request, e.g. “In the event a fee waiver is not granted, I am willing to pay 
$50.00 to cover the costs of duplication, reserving, of course, my right to appeal the denial of my fee 
waiver request.”  This is important even if you intend to demand a fee waiver.  Because a denial of a 
fee waiver can be appealed or litigated, even after you pay the contested fees, a willingness to pay 
such fees up front may significantly speed the disclosure of the desired materials while also 
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narrowing any appeal/litigations issues.  Letting the agency know in your initial FOIA request 
removes the need for them to ask you if you are willing to pay any fees assessed, thus speeding the 
process of getting the desired information to you. 
 
(b)  Note that disclosure of the requested materials will not serve the “commercial interest of the 
requester.”  5 U.S.C. § 552(a)4)(A)(iii).  

 
13.  Let the agency know that you expect that if any of your request falls within one of the nine 
exemptions to mandatory disclosure, you expect them to release all reasonably segregable portions 
which are not themselves exempt.  5 U.S.C. § 552(b). 
 
14.   Ask that the agency exercise its discretionary release powers to disclose the materials, 
notwithstanding the fact that some of the requested documents may fall within one of the nine 
exemptions.  Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979). 
 
15.  Inform the agency of your awareness of your appeal rights, even though it is required to inform you 
of these in any denial of your request.   5 U.S.C. § 552(a)(6)(A)(i).  If they agency is aware it is dealing 
with a FOIA savvy requester, it may be more likely respond within the statutory mandates. 
 
16.  An indication that a denial of the request will likely lead to litigation may improve the chances that 
the agency will properly respond to your request. 
 
17. In all correspondence with the agency, explicitly state your willingness to answer any questions or 
address any concerns which may be raised by the agency.  This is particularly relevant in the area of fee 
waivers where the FOIA requester carries the burden of producing the evidence of entitlement to the 
waiver. 
 
18. Avoid “updating” your request in any situation where is not absolutely clear that you will promptly 
receive the documents you are requesting, it can only confuse matters should you need to appeal or 
litigate.  This situation commonly arises when a requester either thinks of—or learns of—new 
information which she desires after submitting a FOIA request.  Thinking that she can “piggy-back” on 
the pre-existing FOIA request, she “updates” her request by asking for additional documents.  This 
seriously complicates an accurate determination of applicable response deadlines and should always be 
avoided as it then affords the agency another basis to delay the processing of the initial request.  It is a 
simple matter to file a new FOIA request for the desired information. 
 
 

Reviewing courts should undertake their analysis of FOIA requests by  
“recognizing the enduring beliefs underlying freedom of information laws:  

that an informed public is desirable, that access to information prevents  
governmental abuse and helps secure freedom, and that, ultimately,  

government must answer to its citizens.”   
Pansy v. Borough of Stroudsburg, 23 F.3d 772, 792 (3rd Cir. 1994). 
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Where to find an agency’s rules relating to FOIA.   
 

1.  The Code of Federal Regulations (CFR), is a series of books which contain the general and 
permanent rules published in the Federal Register under which the federal executive branch agencies 
operate.  They are organized into 50 titles which are in turn divided into chapters which usually bear the 
name of the issuing agency.  Each chapter is further subdivided into parts covering specific regulatory 
areas.  For example, regulations pertaining to the U.S. Fish & Wildlife Service’s FOIA Office, a branch 
of the Department of the Interior, are located in Title 43, Chapter II, part 2.  These rules are cited as: 43 
CFR § 2.  
 
2.  Following is a partial listing of some of the federal agencies and the CFR citations of their FOIA 
regulations which may be of interest to you: 
 

Animal Damage Control (Dept. of Agriculture): 7 CFR § 1.1. (U.S.F.S. FOIA regs.) 
Army Corps of Engineers (Dept. of Defense):  32 CFR §§ 518 (U.S. Army FOIA regs.) 
Bonneville Power Administration (Dept. of Energy):  10 CFR § 1004. 
Bureau of Land Management (Dept. of Interior): See generally, 43 CFR § 2 (DOI FOIA regs.)  
Bureau of Reclamation (Dept. of Interior): See generally, 43 CFR § 2 (DOI FOIA regs.)  
Department of Agriculture:  7 CFR § 1.1. 
Department of Defense:  32 CFR §§ 285, 286. 
Department of Interior:  43 CFR § 2. 
Environmental Protection Agency: 40 CFR § 2. 
Export-Import Bank:  12 CFR § 404. 
Fish & Wildlife Service (Dept. of Interior): See generally, 43 CFR § 2 (DOI FOIA regs.)  
Forest Service (Dept. of Agriculture):  36 CFR § 200 ≤ 7 CFR § 1.1. (U.S.F.S. FOIA regs.) 
International Pacific Halibut Commission:  50 CFR § 301.1 ≤ 15 CFR § 4 (Dept. of Commerce FOIA regs.). 
International Whaling Commission:  50 CFR § 351.1 ≤ 15 CFR § 4 (Dept. of Commerce FOIA regs.). 
International Boundary & Water Commission (U.S. & Mexico):  22 CFR § 1102. 
Marine Mammal Commission: 50 CFR § 520. 
Minerals Management Service (Dept. of Interior): See generally, 43 CFR § 2 (DOI FOIA regs.)  
 Outer Continental Shelf Oil and Gas Information:  30 CFR § 252.6. 
 Oil, Gas, and Sulphur Operations on the Outer Continental Shelf:  30 CFR § 250.18.  
 Geological & Geophysical Explorations of the Outer Continental Shelf:  30 CFR § 251.14. 
National Oceanic and Atmospheric Administration: 15 CFR § 903 ≤ 15 CFR § 4. 
National Park Service (Dept. of Interior): See generally, 43 CFR § 2 (DOI FOIA regs.)  
National Aeronautics and Space Administration:  14 CFR § 1206. 
Pacific Salmon Commission:  50 CFR § 351.1 ≤ 15 CFR § 4 (Dept. of Commerce FOIA regs.). 
Regional Fisheries Management Councils (Including the Pacific and N. Pacific Regional Councils)(Dept. of 
Commerce): 15 CFR § 4. 
Soil Conservation Service (Dept. of Agriculture):  7 CFR § 661 ≤ 7 CFR § 1.1 (U.S.F.S. FOIA regs.). 

 
“[O]fficial information that sheds light on an agency’s performance of its 

statutory duties falls squarely within [FOIA’s] statutory purpose.”  
United States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 773 (1989). 
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V. HOW TO REQUEST FOIA FEE WAIVERS: INTRODUCTION TO FOIA FEES 
 

 In our experience, it is common for FOIA requesters to assign their requests for fee waivers to a 
secondary status in the request letters, making it appear to be almost an afterthought.  This may not be a 
problem if one is requesting a document of only a few pages.  However, if you seek materials which run into 
thousands of pages in length—with associated search and/or duplication costs running into the thousands of 
dollars—a denial of a fee waiver request may be tantamount to a denial of access to the documents themselves.  
For this reason, it is crucial to put as much energy into your fee waiver requests as you put into the document 
request itself.    
 
 In 1986 the FOIA was amended to identify three types of fees which may be charged.  Although the 
1986 amendments make the process of determining the applicable fees more complicated, they reduced or 
eliminated entirely the cost for small, noncommercial requests. 
 
 In the initial category, fees can be assessed to cover document duplication costs.  All agencies have a 
fixed price for making copies using copying machines. You are supposed to be charged the actual cost of 
copying computer tapes, photographs, and other nonstandard documents. 
  
 In the second classification, fees may also be imposed to recover the costs of searching for documents. 
This includes the time spent looking for material responsive to a request.  The FOIA defines “search” as a 
“review, manually or by automated means,” of “agency records for the purpose of locating those records 
responsive to a request.” Under the FOIA, an agency need not create documents that do not exist.  Computer 
records found in a data base rather than a file cabinet may require the application of codes or some form of 
programming to retrieve the information. Under the definition of “search” in the amendments, the review of 
computerized records would not amount to the creation of records. Otherwise, it would be almost impossible to 
get records maintained completely in an electronic format, like computer data base information, because some 
manipulation of the information would likely be necessary to search the records. You can minimize search 
charges by making clear, narrow requests for identifiable documents whenever possible.   
 
 In the final category, fees can be charged to recover review costs.  Review is the process of examining 
documents to determine whether any portion is exempt from disclosure.  Before the 1986 amendments took 
effect, no review costs were charged to any requester.  Now, review costs may be charged to commercial 
requesters only.  Review charges only include costs incurred during the initial examination of a document.  An 
agency may not charge for any costs incurred in resolving issues of law or policy which may arise while 
processing a request. 
 
 Moreover, different types of fees may be assessed against different categories of requesters. The Act 
stipulates that there be three categories of document requesters.  The first includes representatives of the news 
media, and educational or noncommercial scientific institutions whose purpose is scholarly or scientific 
research.  A requester in this category who is not seeking records for commercial use can only be billed for 
reasonable standard document duplication charges. So favored is this category that a request for information 
from a representative of the news media is not considered to be for commercial use if the request is in support 
of a news gathering or dissemination function even though such activity may generate a financial benefit for the 
requesting party.  Accordingly, it is always a good idea to attempt to coordinate your information gathering 
activities with the research efforts of a member of the news media. 
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 The second category includes FOIA requesters seeking records for commercial use. Commercial use is 
not defined in the law, but it generally includes profit making activities. A commercial user can be charged 
reasonable standard charges for document duplication, search, and review. 
  
 The third category of FOIA requesters includes everyone not included in the first two categories. People 
seeking information for personal use, public interest groups, and nonprofit organizations are examples of 
requesters who fall into the third group.  Charges for these requesters are limited to reasonable standard charges 
for document duplication and search. Note that review costs may not be charged.  The 1986 amendments did 
not change the fees which may be assessed to these requesters. 
 
 Small requests are free for a requester in the first and third categories. This includes all requesters 
except commercial users. There is no charge for the first 2 hours of search time and for the first 100 pages of 
documents. A noncommercial requester who limits a request to a small number of easily found records will not 
pay any fees at all.  However, the Act also prohibits a requester from breaking a big request down into many 
small requests for the sole purpose of avoiding paying fees.  In addition, the law also prevents agencies from 
charging fees if the cost of collecting the fee would exceed the amount collected. This limitation applies to all 
requests, including those seeking documents for commercial use.  Thus, if the allowable charges for any FOIA 
request are small, no fees are imposed. 
 
  The FOIA amendments of 1986 also changed the law on fee waivers.  Fees now must be waived or 
reduced if disclosure of the information is in the public interest because it is likely to “contribute significantly 
to public understanding of the operations or activities of the government” and is not primarily in the 
commercial interest of the requester.  However, these amendments on fees and fee waivers created some 
confusion.  Keep in mind that the initial determinations regarding the appropriate fee categorization is separate 
and distinct from determinations regarding fee waiver requests.  By way of example, a requester who can 
demonstrate that he or she is a news reporter may only be charged duplication fees. However, a requester found 
to be a reporter is not automatically entitled to a waiver of those fees.  A reporter who seeks a waiver must 
demonstrate that the request also meets the standards for waivers.  
 
 Typically, only after a requester has been categorized to determine the applicable fees does the issue of 
a fee waiver arise.  A requester who seeks a fee waiver should always ask for a waiver in the original request 
letter. Although a request for a waiver can be made at a later time during the administrative phase of your 
requests, it is always the best practice to request it early; why delay the final resolution of your requests 
unnecessarily?  You should always describe how disclosure will contribute to public understanding of the 
operations or activities of the government. The sample request letters elsewhere in this site demonstrate fee 
waiver language for your review. 
 
 Any of the three categories of requester may seek a fee waiver. Some will find it easier to qualify than 
others. For example, a news reporter who is charged only duplication costs may still ask that the charges be 
waived because of the public benefits that will accrue from disclosure of the requested information. A 
representative of the news media, a scholar, or a public interest group are more likely to qualify for a waiver of 
fees.  A commercial user will usually find it difficult to qualify for waivers. 
 
 The eligibility of other requesters will vary. A crucial aspect of qualifying for a fee waiver is the 
relationship of the information to public understanding of the operations or activities of government. Another 
important factor is the ability of the requester to convey that information to other interested members of the 
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public. Also note that requester is not eligible for a fee waiver solely because of indigence, nor are you qualified 
merely because your group has been certified as “non-profit” by the IRS.  You will also not qualify for a fee 
wavier simply because you’ve been granted one in the past. 
 
   

“Disclosure, not secrecy, is the dominant objective of the Act.”   
Dept. of the Air Force v. Rose, 425 U.S. 352, 361 (1976). 

 
Specific Points To Remember As You Formulate Your Fee Waiver Request 
 
A.  FOIA’s fee standard mandates a waiver or reduction of fees associated with a request if “disclosure of the 
information is in the public interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the government and is not primarily in the commercial interest of the requester.”  5 
U.S.C. § 552(a)(4)(A)(iii).  Remember, this mandatory provision only applies upon a showing by a requester 
that disclosure of the desired records will, in fact, further the “public interest.”  The initial burden is always 
upon the requester to make this showing.  
 

1.  Describe in a clear and concise manner, with as much specificity as possible, those ways in which 
you or your group is qualified to digest (fully comprehend and analyze) and disseminate (distribute to a 
larger audience) the requested information to the public’s benefit.  Areas of unique expertise and 
experience, past actions undertaken relevant to the subject matter of the requested material (e.g. 
publicity campaigns, direct actions, administrative involvement, litigation, etc.), these are the things 
which should be noted in laying a foundation for a successful fee waiver request. 
 
2.  Describe in a clear and concise manner, with as much specificity as possible, those ways in which 
you or your group intend to benefit the public by use of the material requested.  If you intend to use the 
information as the basis for litigation, say so, don’t be afraid to cite to prior suits filed by you or your 
group as evidence of the ability to do so, this cannot be used as a basis for denial.  NLRB v. Sears, 
Roebuck & Co., 421 U.S. 132, 143 n. 10 (1975).  If you are working on a campaign to ban sport fishing, 
say so.  Likewise for publication of analysis in a newsletter or single-issue publication.  Always look for 
ways to distinguish the benefit accruing to the public interest from the free disclosure of the materials to 
you, from the situation which exists in the status quo.  
 
3.  The Ninth Circuit has recently—and neatly—summarized what it takes to make a prima facia case 
for fee waiver:   
 

“[plaintiffs] identified why they wanted the administrative record, what they intended to do with 
it, [and] to whom they planned on distributing it. . . .”   
 

Friends of the Coast Fork v. U.S. Dept. of Interior, 110 F 3d. 53, 55 (9th Cir. 1997). 
 

Once this initial case is made, the burden then shifts to the agency to justify its denial.  Further, the 
agency must stick to the reasons given at the administrative level to prove their case, they cannot 
later employ post hoc rationales. 
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“True, requesters bear the initial burden of satisfying the statutory and regulatory standards 
for a fee waiver, McClellen Ecological Seepage Situation v. Carlucci, 835 F. 2d 1282, 
1284-85 (9th Cir. 1987) (MESS), but the government's denial letter must be reasonably 
calculated to put the requester on notice as to the deficiencies in the requester's case. On 
judicial review, we cannot consider new reasons offered by the agency not raised in the 
denial letter. Independence Mining Co., Inc. v. Babbitt, No. 95-16112, slip op. 649, 668 
(9th Cir. Jan. 23, 1997) (citing Industrial Union Dep't v. American Petroleum Inst. , 448 
U.S. 607, 631 n. 31 (1980)). Taken together, these principles lead us to the following 
conclusion: on judicial review, the agency must stand on whatever reasons for denial it 
gave in the administrative proceeding. If those reasons are inadequate, and if the requesters 
meet their burden, then a full fee waiver is in order.” 

 
Friends of the Coast Fork v. U.S. Dept. of Interior, 110 F 3d. at 55. 
 

B.  As noted above, in 1986, Congress amended the criterion of judicial review of FOIA’s fee waiver section, 
replacing the restrictive “arbitrary and capricious” threshold of review, by which courts are required to grant 
agencies great deference, with the more liberal de novo review standard.  By thus enacting the fee waiver 
provision of FOIA,  "Congress explicitly recognized the importance and the difficulty of access to 
governmental documents for under-funded organizations and individuals." Coalition for Safe Power v. U.S. 
Dep't of Energy, Civ. No. 87-1380PA, slip op. at 7 (D.Or. July 22, 1988) (citing Better Gov't Ass'n v. 
Department of State, 780 F.2d 86, 94 (D.C. Cir. 1986)). 
 

1.  Congress was particularly concerned that agencies were using search and copying costs to prevent 
critical monitoring of their activities: 
 

“Indeed, experience suggests that agencies are most resistant to granting fee waivers when 
they suspect that the information sought may cast them in a less than flattering light or may 
lead to proposals to reform their practices.  Yet that is precisely the type of information 
which the FOIA is supposed to disclose, and agencies should not be allowed to use fees as 
an offensive weapon against requesters seeking access to Government information....”   
 

132 Cong. Rec. S14298 (Sen. Leahy). 
 

2.  Addressing this concern,  FOIA's newly expanded fee waiver provision was intended specifically to 
facilitate access to agency records by citizen "watchdog" organizations, which utilize FOIA to monitor 
and mount challenges to governmental activities.  See Better Gov't Ass'n v. Department of State, 780 
F.2d 86, 88-89 (D.C. Cir. 1986)(fee waiver intended to benefit public interest watchdogs).  Fee waivers 
are essential to such groups, which: 
    

“rely heavily and frequently on FOIA and its fee waiver provision to conduct the 
investigations that are essential to the performance of certain of their primary institutional 
activities - publicizing governmental choices and highlighting possible abuses that 
otherwise might go undisputed and thus unchallenged.  These investigations are the 
necessary prerequisites to the fundamental publicizing and mobilizing functions of these 
organizations.  Access to information through FOIA is vital to their organizational 
missions.... 
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“The waiver provision was added to FOIA "in an attempt to prevent government agencies 
from using high fees to discourage certain types of requesters and requests," in a clear 
reference to requests from journalists, scholars and, most importantly for our purposes, 
nonprofit public interest groups.”   

 
Better Gov't Ass'n, 780 F.2d at 93-94.  
 

3.  One of the favored goals of FOIA is to promote the active oversight roles of watchdog public 
advocacy groups, organizations which actively challenge agency actions and policies, especially in the 
courts: 

 
“A requester is likely to contribute significantly to public understanding if the information 
disclosed is new; supports public oversight of agency operations; or otherwise confirms or 
clarifies data on past or present operations of the government.”  132 Cong. Rec. H9464 
(Reps. English and Kindness).  

 
Better Government Association arrived at a comparable conclusion: 

 
“The waiver provision was added to FOIA ‘in an attempt to prevent government agencies 
from using high fees to discourage certain types of requesters and requests,’ in a clear 
reference to requests from journalists, scholars and, most importantly for our purposes, 
nonprofit public interest groups.”   

 
Better Gov't Ass'n, 780 F.2d at 94 (emphasis added). 
 

C.  Courts have noted approvingly the legislative history of the Act to find that a fee waiver request is likely to 
pass muster “if the information disclosed is new; supports public oversight of agency operations, including the 
quality of agency activities and the effects of agency policy or regulations on public health or safety; or, 
otherwise confirms or clarifies data on past or present operations of the government.” McClellan Ecological 
Seepage Situation v. Carlucci, 835 F.2d 1282, 1284-1286 (9th. Cir. 1987).  Frame your fee waiver request 
accordingly. 
 
D.  However, merely establishing a public interest in the subject matter of the requested materials is not enough 
to qualify for a fee waiver, indeed, “inability to disseminate the information to the public . . . alone is a 
sufficient basis for denying the fee waiver request.”  Larson v. CIA, 843 F.2d 1481, 1483 (D.C. Cir.  1988).  
Likewise, the mere recitation that a requesting party is a non-profit group in the eyes of the IRS, or that it has 
been granted public interest fee waivers in the past  will carry no dispositive weight in fee waiver analysis.  Do 
not rely upon such assertions alone to qualify your request for a fee waiver; you will lose. 
 
 
E.  Practice Tips:   
 

1.  Any reviewing court is limited in its fee waiver deliberations to considering only those facts 
contained in the administrative record.  5 U.S.C. § 552(a)(4)(vii).  Thus, it is of paramount importance to 
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get all facts which you feel support your waiver request into the agency record, everything; if it’s not 
before the agency decision-maker, the judge can not consider it. 
 
2.  Because the 1986 fee waiver amendments significantly liberalized reviewing courts’ powers to 
reverse agency waiver denials, pre-1986 case-law cited by the government in support of their denial 
decisions may be easily distinguished, and thus rendered irrelevant, on this ground. 
 
3.  Our FOIA requests often include a statement such as the following: “The requesters plan to make 
these documents available to the public at the [your state university’s] Law Library.  As this is a facility 
open to the general public, many people will thereby have access to the information contained in the 
materials which are the subject of this request.  Further, as the library is a Federal Repository, its 
Congressionally certified status as a resource to foster openness in government, as well is its role in 
facilitating the teaching and research occurring at the University, will be well served.”  A statement of 
this type does not, by itself, ensure a public interest fee waiver, but there is some legislative history 
which suggests the importance Congress placed on this means of disseminating information into the 
public realm.  Government agencies “should recognize the vital contributions that libraries and 
depositories of public records make to the public’s understanding of the operations of government.  All 
federal agencies should implement the intended favorable treatment of these organizations under the 
FOIA.”  135 Cong. Rec. S8466 (daily ed. July 20, 1989) (debate colloquy, Senator Leahy responding to 
Senator Kerry’s questions about State Dept. policy of denying fee waivers to libraries). 

 
F.  The government is currently fighting fee waiver requests with vigor.  For you to prevail, you must 
lay out a very good basis for the granting of the waiver.  Too often, it appears that groups add their 
waiver requests as an afterthought, devoting a few cursory sentences to this component of their request.  
Such requests are almost always denied.  Do not let this happen to you.  Fee waiver request should be 
viewed as a significant part of a FOIA request.  It will provide you or your group little benefit for an 
agency to agree to disclose the requested records, but to charge a fee so high that you cannot afford 
access to the records you have fought so hard to review. 

 
“An informed electorate "must stand ready to sound the alarm when 

necessary to point out the actions in any pernicious project.” 
Alexander Hamilton 

 
“For more than a quarter century now, the Freedom of Information Act  

has played a unique role in strengthening our democratic form of government.  
The statute was enacted based upon the fundamental principle that an 

informed citizenry is essential to the democratic process and that the more the 
American people know about their government  

the better they will be governed.   
Openness in government is essential to accountability and the Act has become 

an integral part of that process.”   
President Clinton’s Memorandum for Heads of Departments and Agencies regarding the Freedom of 

Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4, 1993). 
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VI.  EXEMPTIONS  
 

A.  FOIA maintains nine statutory exemptions to the general rule of mandatory disclosure.  5 U.S.C. § 
552(b)(1)-(9).  These exemptions may be construed as discretionary, not mandatory.  Chrysler Corp. v. 
Brown, 441 U.S. 281, 293 (1979).  Consequently, even if a requested document falls within one of the nine 
exemptions, the agency should be asked to release it anyway as an exercise of its discretionary powers.  
Moreover, [t]hese exemptions are specifically made exclusive . . . and must be narrowly construed.  Dept. of 
the Air Force v. Rose, 425 U.S. 352, 361 (1976).  The exemptions are set forth below. 
 

1.  National defense or foreign policy information properly classified pursuant an Executive Order.  5 
U.S.C. § 552(b)(1). 
 
2.  Documents “related solely to the internal personnel rules and practices of an agency.”  5 U.S.C. § 
552(b)(2). 
 
3.  Documents “specifically exempted from disclosure by statute” other than FOIA, but only if the other 
statute’s disclosure prohibition is absolute.  5 U.S.C. § 552(b)(3). 
 
4.  Documents which would reveal “[t]rade secrets and commercial or financial information obtained 
from a person and privileged or confidential.”  5 U.S.C. § 552(b)(4). 
 

(a)  Exemption 4 of FOIA, 5 U.S.C. s 552(b)(4), exempts from disclosure commercial or financial 
information that is "privileged or confidential."  Generally, the commercial nature of a document is 
not difficult to ascertain, consequently, the main issue in contest is whether the information is 
privileged or confidential. 
 
(b)  The leading case on Exemption 4 sets out the test for exempting commercial information from 
FOIA disclosure as follows: 
 

“Commercial or financial matter is "confidential" for purposes of [Exemption 4] if disclosure of 
the information is likely to have either of the following effects:  (1) to impair the Government's 
ability to obtain necessary information in the future;  or (2) to cause substantial harm to the 
competitive position of the person from whom the information was obtained.”  National Parks 
and Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C.Cir. 1974); see also Frasee v. U.S. 
Forest Service, 97 F.3d 367, 371 (9th Cir. 1996). 

 
This review has been further bifurcated in the analysis set forth in Critical Mass Energy Project v. 
Nuclear Regulatory Comm'n, 975 F.2d 871 (D.C.Cir. 1992) (en banc).  In Critical Mass: 
 

“the D.C. Circuit reaffirmed the two-prong National Parks confidentiality test, holding that the 
substantial competitive harm test was to be applied to information mandatorily provided to the 
government.  The court then established a separate test to be applied to information voluntarily 
submitted to the government.  The court concluded that information that is voluntarily provided 
to the Government is ‘confidential’ for the purpose of Exemption 4 if it is of a kind that would 
customarily not be released to the public by the person from whom it was obtained.” 
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Frasee v. U.S. Forest Service, 97 F.3d at 372.  However, the Ninth Circuit has expressly refused to 
incorporate this two level test as precedent.  Id.  Consequently, the more difficult to satisfy (for the 
agency) “substantial competitive harm” test remains the law applicable to this Circuit.  
 

5.  Documents which are “inter-agency or intra-agency memorandum or letters” which would be 
privileged in civil litigation.  5 U.S.C. § 552(b)(5). 
 

(a)  Exemption 5 is the exemption most frequently invoked against public interest requesters because 
the nature of such party’s intended uses are usually to get information regarding the agency’s 
processes and conclusions.  The exemption was intended to incorporate common-law privileges 
against discovery.  Of all such privileges, the one most frequently encountered by public interest 
requesters is based on the concept of “executive” privilege which protects recommendations and 
advice which are part of the “deliberative process” involved in governmental decision-making.  The 
rationale being to protect the integrity of agency decision-making by encouraging both full and frank 
discussions of policy proposals and to prevent premature disclosure of policies under review. 
 
(b)  Courts have resolved to distinguish “pre-decisional” documents, which fall within the 
protections of Exemption 5, and “post-decisional” documents, which must be disclosed.  F.T.C. v. 
Warner Comm. Inc., 742 F2d 1156, 1161 (9th. Cir. 1984); NLRB v. Sears, Roebuck & Co., 421 U.S. 
132, 151-153 (1975) (memos directing agency counsel criteria and actions involved in decision to 
file complaints are not final dispositions of issue, and are thus protected, while final opinions or 
dispositions can never be protected by Exemption 5). 
 
(c)  However, even if a document is pre-decisional, some courts have upheld a distinction between 
“materials reflecting deliberative or policy-making process on the one hand, and purely factual, 
investigative matters on the other,” the exemption protects the former, not the latter.  EPA v. Mink, 
410 U.S. 73, 89 (1973).  Those portions of a document which are not exempt must be disclosed 
unless they are “inextricably intertwined” with the exempt portions.  Ryan v. Dept. of Justice, 617 F. 
2d 781, 790-91 (D.C. Cir. 1980). 
 
(d)  Unfortunately, in the part of the federal court system which controls our region, the Ninth 
Circuit, the court has rejected a major component of the fact/opinion distinction by embracing a 
“process-oriented” rule that “to the extent that they reveal the mental process of decisionmakers,” 
factual materials are not automatically outside the ambit of exemption 5.  National Wildlife 
Federation v. U.S. Forest Service,  861 F.2d 1114, 1119 (9th. Cir. 1988); see also Assembly of the 
State of California v. U.S. Dept. of Comm., 968 F2d. 916, 921 (9th. Cir. 1992).  As almost all 
agency fact-finding may be construed in some manner to reveal aspects of the decision-making 
process, this fuzzy rationale creates an exception which threatens to swallow the rule. 
 

6.  Documents which are “personnel and medical and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy.”  5 U.S.C. § 552(b)(6). 
 

(a)  The Supreme Court has reviewed the application of this exemption.  It noted: 
 

“First, in evaluating whether a request for information lies within the scope of a FOIA 
exemption, such as Exemption 6, that bars disclosure when it would amount to an invasion of 
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privacy that is to some degree ‘unwarranted, ‘a court must balance the public interest in 
disclosure against the interest Congress intended the [e]xemption to protect.’”  Department of 
Defense v. F.L.R.A., 114 S.Ct. 1006, 1012 (1994). 

 
(b)  The Court continued: 
 

“Second, the only relevant "public interest in disclosure" to be weighed in this balance is the 
extent to which disclosure would serve the "core purpose of the FOIA," which is "contribut[ing] 
significantly to public understanding of the operations or activities of the government.”  Id. 
 

In other words, the requested materials must in some way illuminate “what the government is ‘up 
to’” in order to justify disclosure.  A request for information from the government which illustrates 
what you neighbor, or business competitor, is “up to” will not meet the public interest balancing test 
under exemption 6. 

 
7.  Documents which are “records or information compiled for law enforcement purposes,” but only if 
one or more of six specified types of harm would result.  5 U.S.C. § 552(b)(7). 
 
8.  Documents which are related to specified reports prepared by, on behalf of, or for the use of agencies 
which regulate financial institutions.  5 U.S.C. § 552(b)(8). 
 
9.  Documents which would reveal oil well data.  5 U.S.C. § 552(b)(9). 
 

B.  Upon confronting an exemption based denial of disclosure, the requester should demand an index of all 
materials so withheld along with enough of a description to enable a reasoned appeal of the denial.   

 
 
 “The processes of Government touch almost every aspect of our lives, 

every day. . . .The [FOIA] guarantees citizen access to Government 
information and provides the key for unlocking the doors to a vast storeroom 

of information.”  
Sen. Kennedy,  FOIA and Amendments  of 1974 (P.L. 93-502) Source Book:  Legislative History, Texts, and 

Other Documents  (Joint Comm. Print 1975) at 284-85. 
 
 
VII. FOIA APPEALS & LITIGATION 
 

FOIA APPEALS 
 
 If your FOIA request is denied, the agency must inform the you of the reasons for the denial and the 
your right to appeal the denial to the head of the agency. You may appeal the denial—in whole or in part—of a 
either a document or a fee waiver request. You may also contest the type or amount of fees which you were 
charged. Moreover, you can appeal any other type of adverse determination, including a rejection of a request 
for failure to describe adequately the documents being requested or a response indicating that no requested 
records were located. You can also appeal because the agency failed to conduct an adequate search for the 



PAGE 27 — CITIZEN USE OF THE FREEDOM OF INFORMATION ACT; FOIADVOCATES.COM 

documents that you requested.  The filing of an appeal does not affect or delay the release of documents which 
the agency ruled should be disclosed in response to your initial FOIA request.  In other words, a partial “win” at 
the first administrative level is not put at risk if you decide to appeal.  There is no charge for filing an appeal. 
 
PRACTICE TIPS: 
 

A.  If the agency rules against you at the administrative level—on either disclosure or fee waiver issues—
the agency is bound to adhere to the reasons it provides at that stage; it cannot raise new issues later if 
litigation is required.  “Taken together, these principles lead us to the following conclusion:  on judicial 
review, the agency must stand on whatever reasons for denial it gave in the administrative proceeding.”  
Friends of the Coast Fork v. U.S. Dept. of the Interior, 110 F.3d 53, 55 (9th. Cir 1997).  The practical 
impact of this requires you to understand very early in your request process if you have a reasonable chance 
to get the requested materials at the administrative level, or if you are merely going through the motions to 
exhaust your administrative remedies in order to get into court.  If you are in the former context; go ahead 
and make your best argument.  Try to work with the agency to best inform it of your needs and the correct 
application of the law to your request.  If you are in the latter realm—for some reason you are sure that you 
are going to get hosed at the administrative level—it is important not to do anything to help the agency 
make its best arguments during the administrative phase.  In this situation, you want the agency to ignore 
you, to make unreasonable and unlawful arguments; they will be stuck with them once you are in court.  
You will win. 
 
B. An administrative appeal may be undertaken upon either, the denial of an initial FOIA request, or an 
agency’s failure to issue a determination within the statutory 20-day time deadline.  5 U.S.C. §§ 
552(a)(6)(A)(i), 552(a)(6)(C).   
 
C.  An appeal should outline all facts which you think are relevant to your request.  Reviewing courts, while 
not limited to the record before the agency (except for fee waivers, for which they are limited to review on 
the administrative record), do tend to consider what a reasonable agency decisionmaker would do when 
confronted with the facts before it.  In other words, if you fail to mention an important fact at the 
administrative level, it will work against you when raising it at the litigation stage.  This is a frequent 
problem we encounter which can severely limit one’s options in court. 
 
D.  Deadlines for the filing of an appeal are noted in each agency’s FOIA regulations located in CFRs.  
They are often as short as 20 working days, so it is important to act promptly when a denial of your initial 
request is issued.  Although, if you miss your appeal deadline you could always refile your another FOIA 
request, it would just add to the delay in reaching the ultimate resolution of your information request. 
 
E.  Appeals need not include reference to statutory, regulatory, or case law, but it helps.  Even if you are not 
comfortable with legal research, simply citing the agency’s rules which have been violated can make the 
appeal much more effective. 
 
F.  An agency is required to make a “determination” on the merits of a FOIA appeal within 20 working 
days of receipt.  5 U.S.C. § 552(a)(6)(A)(ii).  The agency must “immediately notify the person making 
such request of the provisions for judicial review of that determination.”  Id.   
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1.  An agency may unilaterally extend the response deadline by up to 10 working days in “unusual 
circumstances,” but only upon giving written notice to the requester.  5 U.S.C. § 552(a)(6)(B)(i).  This 
right may not be exercised if the agency has already exceeded its 10 day response deadline for the 
initial request.  Id.   
 
2.  FOIA requires any denial of a request to list the “names and titles or positions of each person 
responsible for the denial.”  5 U.S.C.§ 552(a)(6)(C).  
 

G.  Avoid impassioned prose (“you are killing all of the animals in the ocean, I must know why!”), it may 
make you feel better, but it will not convince the reviewer that you are right and may cloud the issues. 
 
H.  Remember that you are not only trying to convince the agency to release the requested materials, you 
are also creating a record for a judge to review should legal action be required.  If you think of additional 
issues or arguments which have not been included in either the initial request or the appeal, draft a letter 
(not a phone call-you want a paper trail) which sets them out.  Make a record for review, make a record 
for review, make a record for review. 
 
 
 

“The Freedom of Information Act: ‘a federal regulation obliging government 
agencies to release all information they had to anyone who made application 

for it, except information they had that they did not want to release.’”    
Joseph Heller, “Closing Time” (1994). 

 
      FOIA LITIGATION 
 
 What do you do when after all of your best efforts, you have exhausted your administrative options yet 
the agency has proven Mr. Heller to be correct?  You must seek judicial review.  Litigating FOIA cases requires 
considerable knowledge of the Federal Court Rules Of Civil Procedure (FRCP) and other specific Federal Court 
rules, as well as strong legal research and writing skills.  As one appellate court has frankly acknowledged: 
“Freedom of Information Act cases are peculiarly difficult.” Miscavige v. IRS, 2 F.3d 366, 367 (11th Cir. 
1993); see also Summers v. Department of Justice, 140 F.3d 1077, 1080 (D.C. Cir. 1998) (noting "peculiar 
nature of the FOIA").  Moreover, in order to actually file a case or appear in court on behalf of any party (other 
than as a pro se (for yourself) litigant), federal rules generally require admission by the Federal Court as an 
attorney authorized to practice in the specific federal district where the FOIA case is filed. For these reasons, 
FOIAdvocates suggests that anyone interested in filing a FOIA lawsuit should carefully consider the benefits of 
obtaining legal counsel from an attorney who is familiar with both FOIA litigation and federal civil practice.  If 
a lawsuit is filed on your behalf and you substantially prevail, you may be awarded reasonable attorney fees and 
litigation costs reasonably incurred.  
 
 This guide to FOIA litigation is designed to provide a very cursory over-view of litigation related issues 
pertaining to FOIA in order to assist you to best develop your case to ensure that if you are required to seek 
judicial review, you will have a winning case. However, this information should not be viewed as a substitute 
for obtaining legal counsel with an attorney qualified to evaluate the specific merits, issues or tactical 
considerations presented by your specific case. 
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 FOIAdvocates provides free initial consultations on all FOIA and public record matters, and our staff 
attorneys have considerable experience litigating FOIA cases and appeals.   We are available to provide you 
legal counsel and representation in all manner of FOIA litigation before both trial and appellate courts. 
 
 For further information, please visit and use the FOIAdvocates “Free Consultation” link on our 
foiadvocates.com web site. 
 
 What follows is a very brief overview of what you should expect if you retain an attorney to litigate a 
FOIA claim - and some of the pitfalls to avoid.  Remember; the issue of whether you will win or lose your 
FOIA litigation will have been largely determined by the time you have exhausted the administrative phase of 
your case by the documentation which has been submitted to the agency’s administrative record.  This is 
particularly true regarding fee waiver issues because the court’s review, while de novo, is limited to the 
administrative record.  5 U.S.C. § 552(a)(4)(vii).   
 

A.  Remember the golden rule of FOIA: “An agency seeking to withhold information under an exemption to 
FOIA has the burden of proving that the information falls under the claimed exemption.”  GC Micro Corp. 
v. Defense Logistics Agency, 33 F.3d 1109, 1113 (9th Cir. 1994); see also Lewis v. IRS, 823 F.2d 375, 378 
(9th Cir.1987).  This favorable burden of proof provides rarefied air indeed for a plaintiff’s attorney to 
breathe. 
 
B.  Federal courts have jurisdiction to “enjoin the agency from withholding agency records”  5 U.S.C. § 
552(a)(4)(B).  But before going to court, a FOIA requester must “exhaust” their administrative remedies, 
that is, they must use every option available at the agency level if they expect the court to review their case.  
5 U.S.C. § 552(a)(6)(B).  This can occur when the agency takes too long to respond to a request or appeal, 
or if the agency denies an appeal.  If you file your suit before one of these things occurs, your case will be 
dismissed. 
 
C.  The action may be filed in the federal district court in the district where the complainant resides, has a 
principal place of business, in which the agency records are located, or in the District of Columbia.  5 
U.S.C. § 552(a)(4)(B).   
 
D.  The court may review the case de novo, that is, the court may create its own record of events without 
depending on the agency’s administrative record.   5 U.S.C. § 552(a)(4)(B).  Thus, courts reviewing FOIA 
cases may grant somewhat less deference to an agency interpretation of the case than would normally be the 
case when a court reviews and administrative action. 
 
E.   In almost all circumstances, a FOIA complaint should also plead an Administrative Procedures Act, 5 
U.S.C. § 701 et. seq, (APA) claim because a violation of the terms of FOIA can also usually be framed as 
either “arbitrary and capricious” or an “abuse of discretion.” 
 
F.  The complaint, in addition to demanding the release of the records at issue, and/or the granting of a fee 
waiver, could further seek: 
 

1.  A request for an order enjoining the agency from relying on an invalid regulation or practice in all 
future FOIA undertakings.  Cf. McGehee v. CIA, 697 F.2d 1095 (D.C. Cir. 1983). 
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2.  An order declaring the agency’s actions to be violative of FOIA. 
 
3.  An award of attorney’s fees and costs pursuant to 5 U.S.C. § 552(a)(4)(E).  Attorney fees may be 
awarded when the plaintiff has “substantially prevailed.”  Id.   
 
4.  If the actions of the agency were so flagrant to be arbitrary and capricious, ask that the court make 
a specific finding of that fact and refer the matter to the Merit System Protection Board for 
investigation.  5 U.S.C. § 552(a)(4)(F). 

  
G.  Consider the active use of requests for admission (RFA’s) as a discovery tool.  Outline the elements of 
your claim in your RFA’s.  If not admitted or denied by the government within 30 days from service of the 
RFA’s, they will be deemed admitted pursuant to the Federal Rules of Civil Procedure.  FRCP 36(a).  
 
H.  Generally, FOIA cases are well suited for resolution by summary judgment pursuant to Federal Rule of 
Civil Procedure 56.  There are usually few material facts in dispute and the conflict is often based on 
divergent interpretations of the relevant law.  Thus FOIA cases may often be litigated relatively cheaply (in 
comparison to other types of federal litigation). 
 

 
 

“The statute is a commitment to ‘the principle that a democracy cannot 
function unless the people are permitted to know what their government is 

up to.’”  
Favish v. OIC, (9th. Cir., July 12, 2000) 
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VIII. RESOURCES 
 

BIBLIOGRAPHY 
  
FREEDOM OF INFORMATION ACT GUIDE & PRIVACY ACT OVERVIEW (MAY 2009 ED.) 
 
 Updated by the U.S. Department of Justice every year, this is an excellent, comprehensive 
depiction of the current law of FOIA.  Extremely well documented (lots of footnotes).  Helpful also because it 
will be a frequent reference point used by the government attorneys who will be your worthy adversaries; it 
helps you to know what the other side is using for ammunition.  Occasionally limited by its biases, some 
analysis incorrectly asserts a stronger position for the government than the statute or case law would indicate.  
The entire text is available online at: http://www.justice.gov/oip/foia_guide09.htm.   
 

 
Litigation Under The Federal Open Government Laws 2010 
 
 Earlier editions of this venerable handbook were published by the American Civil Liberties 
Union Foundation.  Organized in an annotated outline format, it is very easy to use while providing a very 
complete foundation for working the government access laws.  An outstanding reference which is very 
accessible to those without any legal training.  If you can find it in your law library, its well worth checking out.  
It can be purchased for $75 from Access Reports at: 
 

1624 Dogwood Lane 
Lynchburg, VA 24503  
(434) 384-5334 

 
FOIA POST, (Periodic Internet Newsletter) 
 
 A quick, easy read put out by the U.S. Department of Justice Office of Information and Privacy, 
which keeps you current on the latest DOJ thinking on many cutting edge FOIA issues, legislative actions 
affecting public records law, and recent court decisions. Available at: 
http://www.justice.gov/oip/foiapost/mainpage.htm  
 
Following is an overview of a number of other publications which may prove useful: 
 
 ACCESS REPORTS, a biweekly newsletter published (together with Access Reports Reference 
File) by Access Reports, Inc., Lynchburg, VA 24503: www.accessreports.com.  
 
 FEDERAL INFORMATION DISCLOSURe (2d ed. 1998), James T. O'Reilly, West Group, Rochester, 
NY 14694.  Annual supplement: www.westgroup.com.  
 
 GETTING AND PROTECTING COMPETITIVE BUSINESS INFORMATION:  A BUSINESS GUIDE TO 
USING THE FREEDOM OF INFORMATION ACT (1997), Burt A. Braverman, Frances J. Chetwynd, and Harry A. 
Hammitt, Management Concepts, Inc., Vienna, VA 22182: www.crblaw.com.  
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 GOVERNMENT DISCLOSURE SERVICE ("GDS"), Prentice-Hall, Englewood Cliffs, NJ 07632.  A 
monthly summary of FOIA-related matters which included full-text publication of FOIA and Privacy Act 
decisions from 1980 through October 1983.  (Discontinued as of October 1983.) 
 
 GUIDEBOOK TO THE FREEDOM OF INFORMATION AND PRIVACY ACTS (2d ed. 1986), Justin D. 
Franklin and Robert F. Bouchard, West Group, Rochester, NY 14694.  Annual supplements: 
www.westgroup.com.  
 
 HOW TO USE THE FEDERAL FOI ACT (8th ed. 1998), Reporters Committee for Freedom of the 
Press, Arlington, VA 22209: www.rcfp.org.  
 
 INFORMATION LAW:  FREEDOM OF INFORMATION, PRIVACY, OPEN MEETINGS, AND OTHER 
ACCESS LAWS (1985), Burt A. Braverman and Frances J. Chetwynd, Practising Law Institute, New York City, 
NY 10019.  Two volumes.  Supplement published in 1990: www.crblaw.com.  
 
 PRIVACY TIMES, a newsletter that reports Privacy Act/Freedom of Information Act news, 
published biweekly by Privacy Times, Inc., P.O. Box 21501, Washington, D.C. 20009: www.privacytimes.com.  
 
 STEP-BY-STEP GUIDE TO USING THE FREEDOM OF INFORMATION ACT (1997), American Civil 
Liberties Union Foundation, Washington, D.C. 20002: www.aclu.org.  
 
 TAPPING OFFICIALS' SECRETS:  A STATE OPEN GOVERNMENT COMPENDIUM (3d ed. 1997), 
Reporters Committee for Freedom of the Press, Arlington, VA 22209.  Available as a complete set or on a state-
by-state basis.  Complete set also available on CD-ROM: www.rcfp.org.  
 
 

PRIMARY FOIA REFERENCES 
 
 The following is a list of primary reference materials pertaining to the Freedom of Information Act.  
Further reference materials can be found in the extensive list of related law review articles contained in the 
Department of Justice's Freedom of Information Case List.  Additionally, the Department's FOIA Update 
publication contains a current listing of the principal FOIA administrative and legal contacts at federal agencies.  
See FOIA Update, Vol. XX, No. 1, at i-iv.  Another basic reference tool is the cumulative index to FOIA 
Update.  See also, FOIA Update, Vol. XVIII, No. 4, at i-ix; see also FOIA Update, Vol. XIX, No. 1, at 5 (listing 
primary reference materials pertaining to Electronic Freedom of Information Act Amendments of 1996, Pub. L. 
No. 104-231, 110 Stat. 3048). 
 
 A growing number of reference materials pertaining to the FOIA are available to the public 
electronically, through FOIA-related sites on the World Wide Web.  The Department of Justice maintains a 
comprehensive FOIA Web site (www.usdoj.gov/04foia), which contains links to many of the basic reference 
materials listed below.  The Department of Justice's FOIA Web site also contains links to the FOIA Web sites 
of other federal agencies, and it serves as a single electronic access point for linkage to the annual FOIA reports 
of all federal agencies.  In order to best facilitate public access to FOIA-related materials, individual electronic 
addresses are included below, and the Office of Information and Privacy will add additional electronic 
addresses to this list as they become available.  See FOIA Update, Vol. XVIII, No. 3, at 2. 
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Congressional References 
 

 House of Representatives Committee on Government Operations, Clarifying and Protecting the Right of 
the Public to Information.  H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966), 14 pages.  Out of print.  Available 
at most law libraries. 
 
 House of Representatives Committee on Government Operations, Freedom of Information Act 
(Compilation and Analysis of Department Regulations Implementing 5 U.S.C. § 552).  Committee Print, 90th 
Cong., 2d Sess. (1968), 303 pages with appendices.  Out of print.  Available at most law libraries. 
 
 House of Representatives Committee on Government Operations and Senate Committee on the 
Judiciary, Freedom of Information Act and Amendments of 1974 (P.L. 93-502).  Joint Committee Print, 94th 
Cong., 1st Sess. (1975), 571 pages.  Known as the "Joint Source Book."  Out of print.  Available at most law 
libraries. 
 House of Representatives Committee on Government Operations, Freedom of Information Act Requests 
for Business Data and Reverse FOIA Lawsuits.  H.R. Rep. No. 1382, 95th Cong., 2d Sess. (1978), 67 pages.  
Out of print.  Available at most law libraries. 
 
 House of Representatives Committee on Government Operations, Subcommittee on Government 
Information, Justice, and Agriculture, The Freedom of Information Reform Act:  Hearings on S. 774.  98th 
Cong., 2d Sess. (1984), 1155 pages.  Available at Federal Depository Libraries. 
 
 House of Representatives Committee on Government Operations, Subcommittee on Government 
Information, Justice, and Agriculture, Federal Information Dissemination Policies and Practices.  101st Cong., 
1st Sess. (1989), 904 pages.  Available at most law libraries. 
 
 House of Representatives Committee on the Judiciary, Subcommittee on Civil and Constitutional 
Rights, FBI Oversight and Authorization Request for Fiscal Year 1991.  Committee Print, 101st Cong., 2d Sess. 
(1990), 566 pages.  Available at most law libraries. 
 
 House of Representatives Committee on Government Reform and Oversight, Electronic Freedom of 
Information Amendments of 1996.  H.R. Rep. No. 795, 104th Cong., 2d Sess. (1996), 40 pages.  Available at 
most law libraries.  Also available on the World Wide Web (thomas.loc.gov/cgi-bin/cpquery/ 
z?cp104:hr795.104:). 
 
 House of Representatives Committee on Government Reform and Oversight, Federal Information Policy 
Oversight. 104th Cong., 2d Sess. (1996), 485 pages.  Available at most law libraries. 
 
 House of Representatives Committee on Government Reform, A Citizen's Guide on Using the Freedom 
of Information Act and the Privacy Act of 1974 to Request Government Records.  H.R. Rep. No. 50, 106th 
Cong., 1st Sess. (1999), 33 pages and appendices.  Available from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C. 20402.  (Stock number:  052-071-01287-7; price:  $5.00.)  Also 
available on the World Wide Web (thomas.loc.gov/cgi-bin/cpquery/z?cp106:hr50.106:). 
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 Senate Committee on the Judiciary, Clarifying and Protecting the Right of the Public to Information, and 
Other Purposes.  S. Rep. No. 813, 89th Cong., 1st Sess. (1965), 10 pages.  Out of print.  Available at most law 
libraries. 
 
 Senate Committee on the Judiciary, Freedom of Information Act Source Book:  Legislative Materials, 
Cases, Articles.  S. Doc. No. 82, 93d Cong., 2d Sess. (1974), 432 pages on the Act prior to the 1974 
Amendments.  Out of print.  Available at most law libraries. 
 
 Senate Committee on the Judiciary, Subcommittee on Criminal Laws and Procedures, The Erosion of 
Law Enforcement Intelligence and Its Impact on the Public Security.  Committee Print, 95th Cong., 2d Sess. 
(1978), 179 pages.  Out of print.  Available at most law libraries. 
 
 Senate Committee on the Judiciary, Freedom of Information:  A Compilation of State Laws.  Committee 
Print, 95th Cong., 2d Sess. (1978), 475 pages.  Out of print.  Available at most law libraries. 
 
 Senate Committee on the Judiciary, Agency Implementation of the 1974 Amendments to the Freedom of 
Information Act.  Committee Print, 95th Cong., 2d Sess. (1980), 188 pages.  Out of print.  Available at most law 
libraries. 
 
 Senate Committee on the Judiciary, Subcommittee on the Constitution, Freedom of Information Act, 
Vols. 1-2.  Committee Print, 97th Cong., 1st Sess. (1981), 1147 pages and appendix.  Available at most law 
libraries. 
 
 Senate Committee on the Judiciary, Subcommittee on the Constitution, Freedom of Information Reform 
Act Report, Together with Supplemental Views, to Accompany S. 1730.  Committee Print 97-690, 97th Cong. 
2d Sess. (1982), 17 pages.  Available at most law libraries. 
 
 Senate Committee on the Judiciary, Subcommittee on the Constitution, Freedom of Information Reform 
Act Report (on S. 774).  Committee Print 98-221, 98th Cong., 1st Sess. (1983), 48 pages.  Available at most law 
libraries. 
 
 Senate Committee on the Judiciary, Subcommittee on Technology and the Law, The Freedom of 
Information Act.  Committee Print, 100th Cong., 2d Sess. (1988), 244 pages.  Out of print.  Available at most 
law libraries. 
 
 Senate Committee on the Judiciary, Electronic Freedom of Information Improvement Act of 1994.  S. 
Rep. No. 1365, 103d Cong., 2d Sess. (1994), 28 pages.  Available at most law libraries. 
 
 Senate Committee on the Judiciary, Electronic Freedom of Information Improvement Act of 1995. S. 
Rep. No. 272, 104th Cong., 2d Sess. (1996), 39 pages.  Available at most law libraries.  Also available on the 
World Wide Web (www.fas.org/irp/congress/1996_rpt/s104272.htm). 
 

Justice Department Materials 
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 Attorney General's Memorandum on the Public Information Section of the Administrative Procedure 
Act (FOIA), June 1967, 40 pages.  Out of print.  Reprinted in Gov't Disclosure Serv. (Prentice-Hall), Vol. 1, ¶ 
300,601. 
 
 Attorney General's Memorandum on the 1974 Amendments to the Freedom of Information Act, 
February 1975, 26 pages and appendices.  Available from the Office of Information and Privacy, U.S. 
Department of Justice, Washington, D.C. 20530-0001. 
 
 Attorney General's Memorandum on the 1986 Amendments to the Freedom of Information Act, 
December 1987, 30 pages and appendices.  Available from the Office of Information and Privacy. 
 
 Attorney General's Memorandum for Heads of Departments and Agencies regarding the Freedom of 
Information Act, October 4, 1993.  Reprinted in FOIA Update, Vol. XIV, No. 3, at 4-5.  Also available at the 
Department of Justice's FOIA site on the World Wide Web (www.usdoj.gov/04foia/ 931004a.htm). 
 
 Attorney General's Memorandum for Heads of Departments and Agencies regarding the Freedom of 
Information Act, September 3, 1999.  Reprinted in FOIA Update, Vol. XIX, No. 4, at 3-5.  Also available at the 
Department of Justice's FOIA site on the World Wide Web (www.usdoj.gov/ag/ 
readingroom/990903.htm).  
 
 Department of Justice Freedom of Information Act Reference Guide (1999).  Available in paper form 
from the Office of Information and Privacy, but primarily available at the Department of Justice's FOIA site on 
the World Wide Web (www.usdoj.gov/04foia/04_3.html). 
 
 Freedom of Information Case List, September 1998 edition, 520 pages.  A compilation of judicial 
decisions, both published and unpublished, addressing access issues under the Freedom of Information Act and 
the Privacy Act of 1974, categorized and indexed according to subject-matter topics.  Also includes decisions 
issued under the Federal Advisory Committee Act and the Government in the Sunshine Act, as well as a list of 
"reverse" FOIA decisions.  Published biennially as of 1994.  Available from the Office of Information and 
Privacy, U.S. Department of Justice, Washington, D.C. 20530-0001 or from the Superintendent of Documents, 
U.S. Government Printing Office, Washington, D.C. 20402.  Also available at the Department of Justice's FOIA 
site on the World Wide Web (www.usdoj.gov/04foia/04_7.html ). 
 
 Department of Justice's Freedom of Information Act and Privacy Act Regulations, 28 C.F.R. Part 16 
(1999), published by the Office of the Federal Register, but : www.usdoj.gov/04foia/04_1_1.html 
 
 
 
 

BIBLIOGRAPHY OF CONGRESSIONAL PUBLICATIONS PERTAINING TO 
THE FREEDOM OF INFORMATION ACT 
(Listed Chronologically By Publication Date) 

 
 (Note on availability: Most of these publications are out of print. Copies of all congressional 
publications should be available at Federal Depository Libraries located throughout the country.) 
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     1964 
 
         Senate Committee on the Judiciary. Clarifying and Protecting the Right of the Public to Information and 
for Other Purposes. S. Rept. 1219, 88th Congress, 2d Session. 1964. 
 
         Senate Committee on the Judiciary. Freedom of Information.  Hearings, 98th Congress, 1st Session. 1964. 
 
     1965 
 
         House Committee on Government Operations. Federal Public Records Law. Hearings, 89th Congress, 2d 
Session. 1965. 
 
         Senate Committee on the Judiciary. Administrative Procedure Act.  Hearings, 89th Congress, 1st Session. 
1965. 
 
         Senate Committee on the Judiciary. Clarifying and Protecting the Right of the Public to Information, and 
for Other Purposes. S. Rept. 813, 89th Congress, 1st Session. 1965. 
 
     1966 
 
         House Committee on Government Operations. Clarifying and Protecting the Right of the Public to 
Information. H. Rept. 1497, 89th Congress, 2d Session. 1966. 
 
     1967 
 
         House Committee on the Judiciary. Codification of Public Law 89-487. H. Rept. 125, 90th Congress, 1st 
Session. 1967. 
 
         Senate Committee on the Judiciary. Amending Section 552 of Title 5, United States Code. S. Rept. 248, 
90th Congress, 1st Session. 1967. 
 
     1968 
 
         House Committee on Government Operations. Freedom of Information Act (Compilation and Analysis of 
Departmental Regulations Implementing 5 U.S.C. 552). Committee print, 90th Congress, 2d Session. 1968. 
 
         Senate Committee on the Judiciary. The Freedom of Information Act (Ten Months Review). Committee 
print, 90th Congress, 2d Session. 1968. 
 
     1972 
 
         House Committee on Government Operations. Administration of the Freedom of Information Act. H. 
Rept. 92-1419, 92nd Congress, 2d Session. 1972. 
         House Committee on Government Operations. Sale or Distribution of Mailing Lists By Federal Agencies. 
Hearings, 92nd Congress, 2d Session. 1972. 
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         House Committee on Government Operations. U.S. Government Information Policies and Practices- 
Administration and Operation of the Freedom of Information Act. (Parts 4-6). Hearings, 92nd Congress, 2d     
Session. 1972. 
 
         House Committee on Government Operations. U.S. Government Information Policies and Practices--
Security Classification Problems Involving Subsection (b)(1) of the Freedom of Information Act. (Part  7). 
Hearings, 92nd Congress, 2d Session. 1972. 
 
     1973 
 
         House Committee on Government Operations. Availability of Information to Congress. Hearings, 93rd 
Congress, 1st Session. 1973. 
 
         House Committee on Government Operations. Executive Classification of Information--Security 
Classification Problems Involving Exemption (b)(1) of the Freedom of Information Act (5 U.S.C. 552). H. 
Rept. 93-221, 93rd Congress, 1st Session. 1973. 
 
         House Committee on Government Operations. The Freedom of Information Act. Hearings, 93rd Congress, 
1st Session. 1973. 
 
         Senate Committee on Government Operations and Committee on the Judiciary. Executive Privilege, 
Secrecy in Government, Freedom of Information. Hearings, 93rd Congress, 1st Session. 1973. 
 
     1974 
 
         House Committee on Government Operations. Amending Section 552 of Title 5, United States Code, 
Known as the Freedom of Information Act.  H. Rept. 93-876, 93rd Congress, 2d Session. 1974. 
 
         House Committee on Government Operations. Amending the Freedom of Information Act to Require that 
Information Be Made Available to Congress. H. Rept. 93-990, 93rd Congress, 2d Session. 1974. 
 
         House Committee on Government Operations. Security Classification Reform. Hearings, 93rd Congress, 
2d Session. 1974. 
 
         House of Representatives. Message from the President of the United States. Vetoing H.R. 12471, Amend 
Freedom of Information Act. H. Doc. 93-383. 93rd Congress, 2d Session. 1974. 
 
         House/Senate Committee of Conference. Freedom of Information Act Amendments. H. Rept. 93-1380 or 
S. Rept. 93-1200, 93rd Congress, 2d Session. 1974. 
 
         Senate Committee on the Judiciary. Amending the Freedom of Information Act. S. Rept. 93-854, 93rd 
Congress, 2d Session. 1974.  Senate Committee on the Judiciary. Freedom of Information Act Source Book: 
Legislative Materials, Cases, Articles. S. Doc. 93-82, 93rd Congress. 2d Session. 1974. 
 
     1975 
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         House Committee on Government Operations and Senate Committee on the Judiciary. Freedom of 
Information Act and Amendments of 1974 (Public Law 93-502). Source Book: Legislative History, Texts, and 
Other Documents. Joint committee print, 94th Congress, 1st Session. 1975. 
 
     1977 
 
         House Committee on Government Operations. Business Record Exemption of the Freedom of Information 
Act. Hearings, 95th Congress, 1st  Session. 1977. 
 
         Senate Committee on the Judiciary. Freedom of Information Act. Hearings, 95th Congress, 1st Session. 
1977. 
 
     1978 
 
         House Committee on Government Operations. FBI Compliance with the Freedom of Information Act. 
Hearing, 95th Congress, 2d Session. 1978. 
 
         House Committee on Government Operations. Freedom of Information Act Requests for Business Data 
and Reverse-FOIA Lawsuits. H. Rept. 95-1382, 95th Congress, 2d Session. 1978. 
 
         Senate Committee on the Judiciary. The Erosion of Law Enforcement Intelligence and Its Impact on the 
Public Security. Committee print, 95th Congress, 2d Session. 1978. 
 
         Senate Committee on the Judiciary. The Erosion of Law Enforcement Intelligence and Its Impact on the 
Public Security. Hearings, 95th Congress, 1st and 2d Sessions. 1977-1978. 
 
     1979 
 
         House Committee on Government Operations. Security Classification Exemption to the Freedom of 
Information Act. Hearing, 95th Congress, 1st Session. 1979. 
 
     1980 
 
         House Permanent Select Committee on Intelligence. Impact of the Freedom of Information Act and the 
Privacy Act on Intelligence Activities. Hearing, 96th Congress, 1st Session. 1980. 
 
         Senate Committee on Governmental Affairs. Oversight of the Administration of the Federal Freedom of 
Information Act. Hearings, 96th Congress, 2d Session. 1980. 
 
         Senate Committee on the Judiciary. Agency Implementation of the 1974 Amendments to the Freedom of 
Information Act. Committee print, 95th Congress, 2d Session. 1980. 
 
     1981 
 
         House Committee on Government Operations. Freedom of Information Act Oversight. Hearings, 97th 
Congress, 1st Session. 1981. 
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         House Committee on Government Operations. The Freedom of Information Act: Central Intelligence 
Agency Exemptions. Hearings, 96th Congress, 2d Session. 1981. 
 
         House Committee on Government Operations. The Freedom of Information Act: Federal Law 
Enforcement Implementation. Hearing, 96th Congress, 1st Session. 1981. 
 
     1982 
 
         Senate Committee on the Judiciary. Freedom of Information Act. Hearings, 97th Congress, 1st Session. 
1982. 
 
         Senate Committee on the Judiciary. The Freedom of Information Reform Act. S. Rept. 97-690, 97th 
Congress, 2d Session. 1982. 
 
     1983 
 
         Senate Committee on the Judiciary. Freedom of Information Reform Act. S. Rept. 98-221, 98th Congress, 
1st Session. 1983. 
 
     1984 
 
         Senate Committee on the Judiciary. Freedom of Information Reform Act. Hearings, 98th Congress, 1st 
Session. 1984. 
 
     1985 
 
         House Committee on Government Operations. The Freedom of Information Reform Act. Hearings, 98th 
Congress, 2d Session. 1985. 
 
         Senate Committee on the Judiciary. Amendments to the Freedom of Information Act. Hearing, 98th 
Congress, 2d Session. 1985. 
 
     1986 
 
         House Committee on Government Operations. Freedom of Information Act Amendments of 1986. 
Hearing, 99th Congress, 2d Session. 1986. 
 
         House Committee on Government Operations. Freedom of Information Act Amendments of 1986. H. 
Rept. 99-832, 99th Congress, 2d Session.  1986. 
 
     1988 
 
         House Committee on Government Operations. FOIA: Alternate Dispute Resolution Proposals. Hearings, 
100th Congress, 1st Session. 1988. 
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     1989 
 
         Senate Committee on the Judiciary. The Freedom of Information Act. Hearing, 100th Congress, 2d 
Session. 1989. 
 
     1990 
 
         House Committee on Government Operations. Federal Information Dissemination Policies and Practices. 
Hearings, 101st Congress, 1st  Session. 1990. 
 
         House Committee on Government Operations. Paperwork Reduction and Federal Information Resources 
Management Act of 1990. H. Rept. 101-927, 101st Congress, 2d Session. 1990. 
 
     1991 
 
         House Committee on Government Operations, Creative Ways of Using and Disseminating Federal 
Information. Hearings, 102d Congress, 1st and 2d Sessions. 1991, 1992. 
 
     1992 
 
         House Committee on Government Operations. Assassination Materials Disclosure Act of 1992. H. Rept. 
102-624 Part 1, 102d Congress, 2d Session. 1992. 
 
         House Committee on the Judiciary. Assassination Materials Disclosure Act of 1992. Hearing, 102d 
Congress, 2d Session. 1992. 
 
         House Committee on the Judiciary. Assassination Materials Disclosure Act of 1992. H. Rept. 102-624 
Part 2, 102d Congress, 2d Session. 1992. 
 
         Senate Committee on Governmental Affairs. The Assassination Materials Disclosure Act of 1992. 
Hearing, 102d Congress, 2d Session. 1992. 
 
         Senate Committee on Governmental Affairs. Assassination Materials Disclosure Act of 1992. S. Rept. 
102-328, 102d Congress, 2d Session. 1992. 
 
     1993 
 
         House Committee on Government Operations. Assassination Materials Disclosure Act of 1992. Hearings, 
103d Congress, 2d Session. 1993. 
 
         Senate Committee on the Judiciary. The Electronic Freedom of Information Improvement Act. Hearing, 
103d Congress, 2d Session. 1993. 
 
     1994 
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         House Committee on Government Operations. The Effectiveness of Public Law 102-526, The President 
John F. Kennedy Assassination Records Collection Act of 1992. Hearing, 103d Congress, 1st Session. 1994. 
 
         Senate Committee on the Judiciary. Electronic Freedom of Information Improvement Act of 1994. S. 
Rept. 103-365, 103d Congress, 2d Session. 1994. 
 
     1996 
 
         Senate Committee on the Judiciary. Electronic Freedom of Information Improvement Act of 1995. S. 
Rept. 104-272, 104th Congress, 2d Session. 1996. 
 
         House Committee on Government Reform and Oversight. Electronic Freedom of Information 
Amendments of 1996. H. Rept. 104-795, 104th Congress, 2d Session. 1996. 
 

 


