
SPJ FOIA Lecture – 4/24/12 
 

• About SPJ.  It’s mission, plans for UO chapter, etc. 
o Have different people come in to teach us about different aspects of journalism – 

how to execute the skills we’ve learned in the j-school (or through SPJ) most 
effectively. 

o Just starting group again, after hiatus. 
o Open Positions: 

 Advertising & Recruitment Chair 
 Secretary 
 Professional Liaison 
 Treasurer 

o Ryan got Dave Bahr for today’s meeting through a contact in law school. 
 22 yrs. Practicing litigation. 
 Covered Columbia River salmon wars. 
 Sr. Staff counsel at W. Environmental 
 Works w/ FOIAadvocates.com 
 Sunshine Award in 2001 from SPJ for significant contribution to 

understanding laws governing journalism 
• Dave Bahr 

o Phone number on handout.  Feel free to use if you have any additional FOIA 
questions. 

o FOIA Requests 
 FOIA = “right to know” law & burden is on gov’t to justify withholding 

info. 
 9 federal FOIA exemptions to withholding info. 

• State laws generally have more exemptions. 
• Exemptions to be narrowly construed. 

o FOIA enacted in 1964 by Congress. 
o Pres. Johnson signed FOIA into law, but wrote “No ceremony” at bottom because 

he wanted to keep passing of law on the down-low. 
o Real-world examples of FOIA use: 

 ACLU got documents through FOIA request re: CIA torture practices 
under Bush administration. 

o FOIA as “the background noise for journalism.” 
 Should use/be able to use it all the time.  Can be a source of leverage when 

talking to a source who doesn’t want to give over information. 
o § 215 of Patriot Act – Secret.  Even senators waiting for DOJ and outcome of 

media’s FOIA request on information. 
o Federal FOIA has 20-day working deadline from time request is filed to when a 

response/determination is given. 
o Three bases they need to cover in their response: 

 Whether or not they’ll comply 
 If not, why? 



 Right to appeal decision. 
o In 1996, Congress extended working deadline from 10 days to 20 days. 

 Need very good reason to extend deadline, and need to provide expected 
decision date. 

 Unspecific request to respond “promptly” to requests is one of Oregon 
FOIA’s biggest flaws. 

o If you make a request, write that you expect a response within the 20-day deadline 
IN THE REQUEST.  Don’t be rude, but be firm.  Don’t let people push you 
around. 

 Call shortly after sending in request as a follow-up.  Introduce self and ask 
when you can expect a response. 

• You can catch more flies with honey… 
o “Access professionals” = people who deal with FOIA requests. 
o Some people don’t know how to deal with FOIA requests. 
o A lot of people only want to hand over digital info. and if you want more, they 

can start asking for extensions. 
 Agencies want your requests online, and then for you to wait for them to 

get around to it. 
• DON’T use the online format for FOIA requests!  It’s set up for 

the convenience of the agency, NOT for getting you the best of the 
information you’re requesting. 

• Dave’s Preferred mode of FOIA request: 
o Look for email address specifically for public records 

requests. 
o Make .pdf file of request and send that. 
o Request electronic receipt for when sent. 
o Print out receipt and request as evidence of when the 

agency received the request. 
• Some agencies require snail-mailed requests.  Make sure it’s 

“Preferred Mail” and ask for a return receipt. 
 In some cases, it can be useful to have official looking letterhead because 

agency officials who process request will weigh requests differently based 
on who they’re from. 

o Public Interest Fee Waivers 
 If information requested is in the public interest, fee for information 

should be reduced or waived. (?)  If information benefits the public at 
large. 

 Journalists (and educational institutions) get highest status among 
FOIA/PIFW requesters. 

• Agencies will sometimes want to know if you’re with a news 
organization.  In this case, you need to disclose your identity, but 
you’re NOT required to disclose WHY you want the info. 

 Agencies may ask an irrelevant bunch of questions to hold up or “chill” 
requests.  Some of these questions can become rights violations. 

o Agencies can charge ridiculous amounts of money for work that goes into looking 
over documents for the sake of redactions. 



 OHSU charged animal rights group $151k(?) for testing information that 
was originally digital and in a database, so they (OHSU) could print it out 
and manually black out all of the redactions. 

o Discovery: Period in a legal case where each side asks the other for information.  
No “adult supervision.”  Between the parties. 

 Motion to compel: Need to bring in judge to get a side to hand over 
information that they don’t have a right to withhold.   

o Suggestion: Notarize anything you sign. 
o Administrative context and judicial review for FOIA requests. (?) 

 Once graduated, you’ll need a lawyer for the review process. 
o Q: Where is it easier to use FOIA in the US? (As opposed to OR) 

 Arkansas did well the one time Dave was there. 
 Depends on whom you end up dealing with personally. 

• Don’t assume you need to file a FOIA request to get info.  Try 
being personable first.  Simply call up and ask if you can come in 
and take a look at file/document X.  Less structured bureaucracy 
and hoops to jump through.  Sometimes works well. 

• Develop good relationships as a journalist.  Often a better way to 
get information than formal means. 

• If source wishes to remain anonymous, ask if they can at least 
point you in the right direction. 

• Some FOIA officers don’t actually know what they’re doing. 
o Many timber workers became FOIA officers after issues w/ 

spotted owl. 
o Having a dialogue with someone can be more efficient in 

getting information from these people.  They’re not 
necessarily bad and often do want to do the right thing. 

o Q: Whom do we want to ask for when looking for public info? 
 Public Information Officer.  Most organizations will have someone with 

this in their job description, but not everyone has the same level of 
proficiency with it. 

 At federal level, getting info from the Dept. of Defense is a nightmare.  
It’s their job to NOT share information. 

 IRS is also not an agency known for transparency. 
o FCC apparently has worst compliance rating of any agency for FOIA requests. 

 Politics involved. 
 Bureaucratic mindset = “Don’t bother me.”  FOIA requesters seen as an 

interference in bureaucrat’s daily life, asking for something that the 
bureaucrat doesn’t want to give. 

o Tip: Don’t think you’re going to always be able to be straight forward to get what 
you want.  Take alternate approaches of attack.  Come at it from different angles 
and sources.  Different agencies will make different redactions to the same 
document and you can piece together the bigger picture this way.  “Think outside 
the box.” 

o FOIA not meant to be used as a threat. 
o FOIA not meant to be used as a mode for “invective.” 



o Do let agency know that you’re going to pester them until they respond to your 
FOIA request. 

o Constructive exhaustion: ([look up.]  Take it to court.  Expensive.) 
o Q: What is ultimate penalty for denying a FOIA request? 

 FOIA amended in 2007 to _________ 
 Obama admin. now scores agency staffs more directly on how they 

process FOIA requests. 
• Agency staff are getting more attentive.  Savvy ones try to get 

more user-friendly. 
• FOIA penalties now come directly out of agency’s budget.  (Used 

to come from________) 
o FOIA Exemptions:  

 6 – personal privacy 
 7c – Law enforcement investigations 
 (Consult J 385 text [Media Law and Ethics] for entire list of exemptions) 

o Agency’s responsibility to redact certain personally identifiable information on 
FOIA documents. 

o Balancing privacy against public’s right to know is tricky.  Case where you may 
need to disclose why you want certain information. 

o Please print FOIA requests, have a date and a legal signature, make a .pdf, and 
keep track of it.  Keep records of EVERYTHING you do. 

o For FBI FOIA requests, you need to go through a central office in Winchester, 
Virginia:  

 170 Marcell Drive, Winchester, VA 22602-4843 (FBI 
Records/Dissemination Section).  Can’t make requests to various branch 
offices.  They have a web page. (http://www.fbi.gov/foia/requesting-fbi-
records) 

 (Note to self: Look into FBI file on Steve Jobs.) 
o Federal crime to require disclosure of Social Security Number.  Don’t have to 

give it, but may not be able to find FBI records you want if you don’t. 
 $25 fee for FBI request (?) 

o FOIA request should reasonably describe what you’re seeking. 
 Ask Q in a pointed way where agency can’t weasel out of it.  Cover legal 

bases.  Be broad enough to get what you want, but not too broad where it 
costs a lot and slows down the process. 

 Suggestion: Have numbered categories in request.  Makes it easier to 
discuss information later. 

o Phase disclosure process: Don’t wait until you have everything to give me 
anything.  Send me things as you get them. 

o Frame request so “a person of professional training appropriate to that office can 
find the information with an operational knowledge of how that office is set up.” 

o Once someone makes a prima facie request for a fee waiver, burden flips to 
agency for giving a reason for denying request. 

o 6 Categories from OMB regarding Fee Waiver requests. 
 Can’t have a commercial interest in the information Requested. 
 Most FOIA requests are for commercial interests. 



 Digest and disseminate 
• Demonstrate how you’re going to disseminate information to the 

public (this is already covered for journalists). 
• Demonstrate that you are capable of understanding the information 

you are requesting.  Either yourself, or through someone you work 
with to go over the information (e.g. a physicist for going through 
nuclear power related documents). 

o Eugene Weekly apparently has no budget for FOIA requests.  
o “DeNado report” – “biscuit fire” (?) (look into this) 

 OSU School of Forestry grad students concluded that leaving forest area 
affected by fire alone helps it regenerate faster.  Published in Nature. 

o Don’t brush off fee waivers because agencies will screw you over with FOIA 
fees. 

o In Closing: 
 FOIA process is set up for citizens to use.  Don’t need to set up requests as 

fancy as Dave has.  Can write on a post card even.   
 Requests should always be in writing.   
 Be clear and conscise.   
 Frame request as widely as possible to get what you want. 
 Don’t skip over the fee waiver request. 
 Sometimes getting a “no record” response can be just as useful for proving 

a point as an actual record.  Can be a clear admission of malpractice and 
the agency not doing what they’re supposed to be doing. 

o 5 USC § 552 – FOIA 
 Read it.  It’s useful and understandable and shouldn’t take long to read. 


