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Re:  Steven Hawley FOIA request dated September 17, 2009. 
 
 
Dear FOIA Appeals Officer: 
 
I am writing this letter on behalf of Mr. Steven Hawley, in timely appeal of the Agency’s Octo-
ber 20, 2009 adverse decision on his information request. Copy attached. Please be informed that 
Agency’s “interim response” which identified a number of responsive documents yet failed to 
issue a final release decision regarding any, constitutes an effective denial of Mr. Hawley’s Re-
quest. By this letter Mr. Hawley asserts that the Agency’s decision was in error and that his 
FOIA request should be immediately granted.  
 
The CEQ violated a number of the FOIA’s provisions in processing Mr. Hawley’s information 
request. Most importantly, the Agency has failed to issue a final determination within the time 
allowed by the Act. Secondly, the Agency has not provided a tracking number identifying Mr. 
Hawley’s FOIA request, nor has it provided an internet or telephone-based system by which to 
provide him with a projected completion date as required by FOIA. Third, the CEQ’s letter indi-
cates that the “cut off date” for the search of responsive information is the date of his request, 
September 17, 2009, not the date that the search actually commenced. This position is without 
support in FOIA’s text and has been held unlawful by federal courts. 
 
Additionally, we seek expedited review of this appeal because of a compelling need for the in-
formation requested in this matter as provided by FOIA. 5 U.S.C. § 552(a)(6)(E)(i)(II). Mr. 
Hawley is a journalist working on a time-sensitive book deadline pertaining to the quickly devel-
oping story of the federal government’s salmon management policies and the charges that politi-
cal considerations have affected scientific policy decisions in a way that undermines the species’ 
population viability. The CEQ’s continued delay in violation of FOIA’s strict response deadlines 
will prevent the public discussion of this issue from being informed by the crucial information at 
issue in this appeal. In short, time is of the essence in this case.
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FOIA’S LEGAL REQUIREMENTS 
The FOIA imposes a twenty working-day deadline in which to issue a final determination of an 
information request. 5 U..S.C. § 552(a)(6)(A)(i) (establishing deadline of twenty working days 
from receipt). The FOIA and the CEQ’s regulations require that a timely decision “will include 
the names of any other individuals who participated in the decision. The letter will include the 
reasons for any denial and the procedure for filing an appeal.” Id.; see also 40 C.F.R. § 
1515.5(c)(3).  
 
Additionally, the FOIA mandates that CEQ “establish a system to assign an individualized track-
ing number for each request received that will take longer than ten days to process and provide to 
each person making a request the tracking number assigned to the request.” 5 U.S.C. § 552(a)-
(7)(A). Similarly, the Agency must “establish a telephone line or Internet service that provides 
information about the status of a request to the person making the request using the assigned 
tracking number, including – (i) the date on which the agency originally received the request; 
and (ii) an estimated date on which the agency will complete action on the request.” Id. at § 
552(a)(7)(B). 
 
The baseline for conducting an adequate search is that the search must be “reasonably calculated 
to uncover all relevant documents.” Weisberg v. Dept. of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 
1983); Zemansky v. EPA, 767 F,2d 569, 571 (9th Cir. 1985). Nothing in the FOIA’s language al-
lows an agency to unilaterally limit the temporal scope of a search for responsive information to 
the date on a document request. 
 
Finally, the FOIA provides for expedited review of appeals when the requester can show a com-
pelling need for the information at issue, particularly where — as here — the requester is “a per-
son primarily engaged in disseminating information, urgency to inform the public concerning 
actual or alleged Federal Government activity.” 5 U.S.C. § 552(a)(6)(E)(i)(II). 
 
The CEQ has violated FOIA’s decision deadline in this matter. It has also failed to provide Mr. 
Hawley a tracking number or access to monitoring system to inform him of the progress in re-
viewing his time-sensitive request for information. The Agency has further violated FOIA by 
unlawfully limiting the scope of its record search to the date of his request, rather than the date it 
commenced its search. For all these reasons, Mr. Hawley now avails himself of the Act’s expe-
dited appeal provision. 
 

BACKGROUND 
On September 17, 2009, Mr. Hawley submitted a request for information under the Freedom of 
Information Act to the Council on Environmental Quality. The subject of his request was: 
 

[A]ny and all written correspondence (emails, letters or memos) between the of-
fices of U.S. Commerce Department Secretary Gary Locke and the offices of the 
Council on Environmental Quality between May 1, 2009, and September 15, 
2009, pertaining to the National Oceanic and Atmospheric Administration’s bio-
logical opinion on Endangered Species Act listed stocks of salmon and steelhead 
in the Federal Columbia River Hydrosystem. 
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Mr. Hawley requires this information as part of his research for a book he is writing on the 
Columbia River salmon crisis. See, Declaration of Steven Hawley (“Hawley Decl.”) submitted 
with this appeal at ¶ 4. The book’s working title is “Recovering a Lost River: Rewilding Salmon, 
Recivilizing Humans, Removing Dams.” Id. Its publisher is to be Beacon Press of Boston, Mas-
sachusetts.  Id. Based on his contract with the publisher, the current due date for the manuscript 
is December 1, 2009. Id. A central chapter in the book is to focus on the influence of politics in 
scientific matters relating to endangered salmon populations. Id.  
 
The viability of native salmon populations is a matter of great public concern, particularly in the 
western United States, and is the subject of political and legal controversies that are both pro-
tracted and heated. Id. at ¶ 5, Indeed, just yesterday, November 23, 2009, a federal court in Port-
land, judge James Redden presiding, held a daylong hearing in a lawsuit that has lasted over 15 
years. Id. The case is considered important enough that Jane Lubchenco, head of the National 
Oceanic and Atmospheric Administration (a defendant in the litigation), came from Washington, 
D.C. to attend. Id. The plaintiffs in the case assert that the federal management of the Columbia 
River is a fundamental threat to the viability of native salmon and the economic benefits tied to 
their continued health. Id. The urgency of the public controversy is illustrated by the fact that it 
has generated countless articles in a full array of media outlets. Id. An example of the extreme 
public interest in the subject is the coverage generated in the past 24 hours which includes:  
 

The Oregonian, “Working plan looks closer for Northwest salmon protection,” 
http://www.oregonlive.com/environment/index.ssf/2009/11/post_8.html; Oregon 
Public Broadcasting, “Redden Salmon Decision Will Take More Time,” 
http://news.opb.org/article/6266-redden-salmon-decision-will-take-more-time/; 
The Oregonian “Live blog: A Portland court date for salmon and dams,” 
http://www.oregonlive.com/environment/index.ssf/2009/11/live_blog_a_court_da
te_for_sal.html; The Seattle Times, “Federal judge praises new salmon-protection 
plan,” 
http://seattletimes.nwsource.com/html/localnews/2010340479_salmon24m.html; 
Various Twitter feeds, http://twitter.com/search?q=fishcourt; The Daily 
News.com, “No reason to drag out salmon fight,” 
http://www.tdn.com/articles/2009/11/22/editorial/doc4b088c4ced0ca097751034.t
xt; AP, “Judge raises concerns over Columbia salmon plan,” 
http://www.google.com/hostednews/ap/article/ALeqM5h5jFe2gWPiUHtkpljSSfJs
Fbe5KwD9C1CFS00; Ag News, Endangered Salmon on the Plate in Federal 
Court Today 
http://www.agweekly.com/articles/2009/11/23/news/ag_news/news54.txt 

 
Id.  
 
Mr. Hawley has published articles on this topic in High Country News, The Fisherman's News, 
and National Fisherman. Id. at ¶ 6. He has also published articles regarding other environmental 
topics in The Missoula Independent, Arizona Quarterly, Backpacker, and the Patagonia cata-
logue. Id. 
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The heart of the matter pertaining to this FOIA request is whether or not federal agencies ignored 
federal laws as well as directives from Judge Redden’s court to engage in a collaborative, open, 
scientific process in amending the Columbia River salmon biological opinion. Id. ¶ 9. The reser-
vations expressed by Judge Redden in court yesterday indicate he believes this has not occurred. 
Id. The FOIA documents currently under review by CEQ and Secretary Gary Locke’s office at 
the Department of Commerce may provide important details of the role of federal agencies in 
falling short of what the law and the court requires. Id. The record of correspondence between 
federal agencies pertaining to amendments to Columbia River salmon biological opinion, both 
plaintiffs and defendants in the case have stated, were heavily censored or withheld entirely. Id.  
 
In a telephone conference with Oregon Governor Ted Kulongoski on July 23rd, 2009, in what the 
Governor’s office understood was to be a chance for Oregon to express their desires and con-
cerns over the Columbia River salmon biological opinion, Secretary Locke, in effect, made it 
clear to Governor Kulongoski that federal defendants had already decided which amendments to 
add to the biological opinion. Id. at ¶ 10. This was three weeks before the deadline for federal 
agencies to return the amended biological opinion to Judge Redden’s court. Id. The nature of this 
telephone conversation would seem to affirm Judge Redden’s concern that the amendments to 
the Columbia River salmon biological opinion were made unilaterally by agencies comprising 
federal defendants in this court case. Id. 
 
Journalism plays a vital role in fulfilling the basic purposes of the public oversight and agency 
accountability, especially with respect to “keeping the public informed” and maintaining a forum 
for “public participation in the rulemaking process.” Accordingly, it is exceedingly urgent that 
Mr. Hawley obtain access to the requested information promptly so that the publication date is 
not further delayed. Id. at ¶ 8. Such delay would undermine the public benefit accruing from 
timely distribution of the information of political interference with purportedly scientific policy 
decisions that is not currently in the public domain. 
 
The 48 pages of relevant records currently under review with Secretary Locke’s office at the De-
partment of Commerce and the three pages currently under review and the White House Council 
on Environmental Quality, hold the potential to reveal important details as to whether or not 
there was collusion between federal agencies to orchestrate these favorable conditions for Dr. 
Lubchenco’s “listening session” with stakeholders in litigation the Columbia River salmon bio-
logical opinion. Id. at ¶ 11. 
 
 

DISCUSSION 
The purpose of FOIA is “to establish a general philosophy of full agency disclosure unless in-
formation is exempted under clearly delineated statutory language.” S.Rep. No. 813, 89th Cong., 
1st Sess., 3 (1965). FOIA requires that federal agencies disclose records to any person upon re-
quest, unless the information falls within one of the narrow exemptions from FOIA listed in 5 
U.S.C. § 552(b). Dep’t of the Air Force v. Rose, 425 U.S. 352, 361 (1976); Dobronski v. FCC, 
17 F.3d 275, 277 (9th Cir.1994). In furtherance of FOIA’s policy of governmental transparency, 
its disclosure exemptions are to be very narrowly construed by the agencies and reviewing 
courts. Multnomah County Medical Soc'y v. Scott, 825 F.2d 1410, 1413 (9th Cir. 1987); Church 
of Scientology of Cal. v. U.S. Dep't. of the Army, 611 F.2d 738, 741-42 (9th Cir.1979) (“The 
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Freedom of Information Act . . . mandates a policy of broad disclosure of government documents 
when production is properly requested.”). The government bears the burden of showing that the 
withheld information is a personnel, medical or similar file that constitutes a clearly unwanted 
invasion of personal privacy. 5 U.S.C. §552(a)(4)(B) (“the burden is on the agency to sustain its 
action”); see also Multnomah County Medical Soc'y v. Scott, 825 F.2d at 1413. 
 
As the Supreme Court has declared: “FOIA is often explained as a means for citizens to know 
what ‘their Government is up to.’“ NARA v. Favish, 541 U.S. 157, 171 (2004) (quoting U.S. 
Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 773 (1989). The 
Court elaborated that “[t]his phrase should not be dismissed as a convenient formalism.” Id. at 
171-72. Rather, “[i]t defines a structural necessity in a real democracy.” Id. at 172. 
 
With this context in mind, we now turn to the specific means by which the CEQ has violated 
FOIA. 
 

Deadline Violation 
The deadline for issuing Mr. Hawley’s FOIA determination has expired. CEQ was required to 
issue a written decision resolving his September 17, 2009 FOIA request no later than October 15, 
2009. 5 U..S.C. § 552(a)(6)(A)(i) (establishing deadline of twenty working days from receipt). 
 
After a delay of over a month — and after the decision deadline imposed by FOIA — CEQ sent 
Mr. Hawley a letter dated October 20, 2009. The letter, which the Agency fashioned as an “in-
terim response” — not the final “determination” required by the Act — stated in pertinent part as 
follows: 
 

We have located eighteen (18) documents totaling forty-three (43) pages that are 
responsive to your request. Seventeen (17) of those documents, totaling forty (40)  
ages, originated with the Department of Commerce (DOC). In a circumstance 
where the FOIA search returns documents that contain items of information origi-
nating with, furnished by, or of special interest to another agency, it is appropriate 
pursuant to 5 U.S.C. § 552(a)(6)(B) to consult with the agency of origination, 
source, or interest on matters regarding release. We are referring those documents 
to DOC for a determination on release. The eighteenth document, which totals 
three (3) pages, is currently under review at the Office of the White House Coun-
sel. 
 

CEQ’s “interim response” letter dated October 20, 2009, attached hereto. 
 
Nonetheless, after more than two months since receiving Mr. Hawley’s FOIA letter, the CEQ has 
failed to supply a final decision response on the request. The CEQ has caused unreasonable delay 
with its ongoing failure to respond to Mr. Hawley’s FOIA request. By failing to properly respond 
to the FOIA submission, the CEQ constructively denied the request. In the absence of a prompt 
written final determination, Mr. Hawley’s only remaining recourse will be to seek judicial inter-
vention. 
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Violations of FOIA’s Tracking and Informational Disclosure Provisions 
As noted above, the FOIA requires the CEQ to “establish a system to assign an individualized 
tracking number for each request received that will take longer than ten days to process and pro-
vide to each person making a request the tracking number assigned to the request.” 5 U.S.C. § 
552(a)(7)(A). It cannot be disputed that the Agency has failed to provide Mr. Hawley with such a 
tracking number. 
 
Similarly, the Act requires the CEQ to “establish a telephone line or Internet service that pro-
vides information about the status of a request to the person making the request using the as-
signed tracking number, including – (i) the date on which the agency originally received the re-
quest; and (ii) an estimated date on which the agency will complete action on the request.” Id. at 
§ 552(a)(7)(B). The obvious purpose of such a system is to allow requesters such as Mr. Hawley 
to monitor the progress of their information requests so that they will know when they can expect 
access to the data. The CEQ has violated FOIA by failing to provide him with access to this in-
formation and he is consequently prejudiced in his ability to coordinate with his publisher re-
garding his need to complete the book manuscript. 
 
 

Unlawful Cut-Off Date for Searching for Responsive Records 
As I am sure that you are aware, under FOIA, the burden is always on the agency to sustain its 
position. United States Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 
749, 755 (1989) (FOIA “expressly places the burden ‘on the agency to sustain its action’ and di-
rects the district courts ‘to determine the matter de novo.’”) (quoting 5 U.S.C. § 552(a)(4)-
(B)).“Placing the burden of proof upon the agency puts the task of justifying the withholding on 
the only party able to explain it.”  U.S. Dept. of Justice v. Tax Analysts, 492 U.S. 136, 142 n. 3 
(1989), citing S. Rep. No. 813, 89th Cong., 1st Sess. (1965) at 8. This is particularly true when a 
reviewing court is called upon to evaluate the reasonableness of an agency’s search. Oregon 
Natural Desert Ass’n v. Gutierrez, 419 F.Supp.2d 1284, 1286 (D.Or. 2006) (“The agency has the 
burden of persuasion that any limitations it imposes on a search ‘comport with its obligation to 
conduct a reasonably thorough investigation.’”) (quoting McGehee, v. Central Intelligence 
Agency, 697 F.2d 1095, 1101 (D.C.Cir. 1983). 
 
As noted above, the baseline for conducting an adequate search is that the search must be “rea-
sonably calculated to uncover all relevant documents.” Weisberg v. Dept. of Justice, 705 F.2d 
1344, 1351 (D.C. Cir. 1983); Zemansky v. EPA, 767 F,2d 569, 571 (9th Cir. 1985). Accordingly, 
agencies have a duty to construe FOIA requests “liberally” to ensure that responsive records are 
not overlooked. See, e.g., Valencia-Lucena v. Coast Guard, 180 F.3d 321, 326 (D.C. Cir. 1999); 
Nation Magazine v. Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995). Consequently, the prac-
tice of “cutting off” a search at the date of receipt of a FOIA request that CEQ declared it fol-
lowed in this case was expressly rejected by the court in ONDA, 419 F.Supp.2d at 1288 (“I must 
conclude that the cut-off regulation is not reasonable on its face and violates FOIA.”); see also 
Pub. Citizen v. Dep’t of State, 276 F.3d 634, 643-44 (D.C. Cir. 2002) (cut-off using the date of 
the request was fundamentally unfair and thus unlawful). 
 
The subject of Mr. Hawley’s FOIA request is rooted in a continuing, “breaking,” news story. The 
“current-events” nature of requested information makes it probable that CEQ’s imposition of a 
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premature cut-off of the search date will cause it to exclude otherwise responsive information 
and it thus violates FOIA. 
 

Expedited Processing of This Appeal 
Mr. Hawley is a respected journalist working on a book publishing deadline pertaining to a mat-
ter of great public importance. As discussed in the introductory background section above, the 
information withheld by CEQ is central to the oversight of federal salmon management activities 
on the Columbia River. Disclosure of this information, given the ongoing controversy and litiga-
tion regarding this issue, is extremely time-sensitive. It is urgent that the CEQ expedite its review 
of this appeal in order to rectify its ongoing violation of FOIA’s disclosure and deadline provi-
sions. 
 
By way of establishing Mr. Hawley’s ability to digest and disseminate the requested information, 
and thus better illuminate the operations and activities of the federal salmon management 
scheme, I provide this partial list of his relevant publications: 
 

•  “Columbia Basin (Political) Science: An investigation into the Bonneville 
Power Administration's influence on salmon research” The High Country News, 
April 13, 2009 
•   “Making Metaphor Happen: Space, Time and a Trickster Sign.” The Arizona 
Quarterly, Fall 2008 
•  The Trickster of Literacy,” Studies in American Indian Literatures, Fall 2006. 
•  “Eye on the Plains,” The Bear Deluxe, Spring 2006. 
•  “What We Leave Behind” The Bear Deluxe, fall 2004. 
•  “The Remains of War” Onearth, spring/summer 2003. 
•  “Hazardous Duty: Depleted Uranium and Silenced Workers at Idaho’s Nuclear 
Lab,” The Missoula Independent, Nov. 27th, 2003. 
•  “No Quiet on the Front,” The Missoula Independent,  June 28th 2001. 
•  “Confessions of an Eco-Warrior: An interview with fire-breathing environmen-
talist Dave Foreman,” The Missoula Independent, September 14, 2000.  
• “Dam Nation: Will the removal of Edwards Dam on Maine’s Kennebec River 
save salmon in the Pacific Northwest?” National Fisherman, April 1998.  
 

Mr. Hawley is “a person primarily engaged in disseminating information, urgency to inform the 
public concerning actual or alleged Federal Government activity,” who has a compelling need 
for the information at issue in this matter. Accordingly, pursuant to FOIA, 5 U.S.C. § 552(a)(6)-
(E)(i)(II), this appeal must be expedited. 
 

CONCLUSION 
For these reasons, we respectfully request that the CEQ reverse the initial denial of Mr. Hawley’s 
request, and promptly provide us with access to the requested information.  

It would be useful as we evaluate the need to seek judicial review of this matter if you were to 
provide us with a projected date-certain by which we could expect a determination of this appeal. 
Additionally, if you have implemented a “first-in/first-out” system for processing a backlog of 
FOIA appeals, I ask that you inform us how many appeals are in line ahead of this one.
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Please let us know if we can help you in your efforts to publicly disclose the important informa
tion contained in the requested documents. While we do not resort to litigation at this time, be
cause of the time sensitive nature of the requested data, legal action may be required if a deter
mination is not promptly forthcoming. Should you have any questions whatsoever, please do not
hesitate to contact me.

Enc!.




